IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, J OHANNESBURG)

Case No: 19/22157

In the matter between:

FORUM DE MONITORIA

DO ORCAMENTO Intervening Party
In re:

MANUEL CHANG Applicant

and

MINISTER OF J USTICE AND
CORRECTIONAL SERVICES Respondent

NOTICE OF MOTION

terms of rule 6( 12)(a).

2. Forum de Monitoria do Or¢amento is granted leave to intervene as the

second respondent in thig matter.

A e



Constitution and invalid.

4, Further and / or alternative relief,

TAKE NOTICE FURTHER that the affidavit of IAN LEVITT together with all of
its annexures, which accompanies this Notice of Motion, will be used in support of

this application.

TAKE NOTICE FURTHER that if any of the parties wish to oppose the relief
sought in this notice of motion, they are required to file thejr Opposing papers by

noon, Thursday, 11 July 2019,

communication via emai to Save costs and expedite the matter. The emaj] address is

ian@ianlevitt.co.za and nicole@ianlevitt.co.za.



KINDLY PLACE THE MATTER op the roll for hearing accordingly.

DATED and SIGNED at JOHANNESBURG on thi& day of Q/l ﬂ( ? 2019.

v
\/

IAN LEVITT ATTORNEYS
Applicant’s Attorneys
19" Fioor, Sandton Office Towers
Sandton City
5% Street
Sandton
Tel: 011 784 3310
Ref: | LEVITT/NVD
Email: ian ianlevitt.co.za;

nicole@ianlevitt.co.za

TO: THE REGISTRAR, HIGH COURT OF SOUTH AFRICA,
GAUTENG LOCAL, DIVISION, JOHANNESBURG

AND TO: BDK ATTORNEYS 7z % W

Attorneys for the Applicant

Ground Floor, Oxford Terrace 09 / o7 / 2014
3 9% Street 17 2(_(-
Houghton Estate 6

J OHANNESBURG

Tel: 011 838 1214/ 082 572 4550
Fax: 011 836 8740

Email: thefirm@bdk.co.za

Ref: MrCF Krause/Chang/Urgent

Respondent
SALU Building
316 c/o Thabo Sehume and Francis Baard Street

e ez



PRETORIA

Tel: 012 406 4669 / 012 406 4696

Fax: 012 406 4680

Email: J ovanschalkka@iustice.gov.za

AND TO: UNITED STATES EMBASSY, SOUTH AFRICA
877 Pretorius Street

Arcadia

PRETORIA

Tel: 012 431 4000

Fax: 012 342 2299

Email: mgradidge@ENSafrica.com

AND TO: MOZAMBICAN HIGH COMMISSION, PRETORIA
529 Edmond Street

Arcadia

PRETORIA

Tel: 012 401 0300/ 5

Fax: 012 326 6388

Email: info@embamoc.co.za / embamoc.ras@minec.gov.mz



IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, J OHANNESBURG)

In the matter between:
FORUM DE MONITORIA
DO ORCAMENTO

In re:

MANUEL CHANG

and

MINISTER OF JUSTICE AND
CORRECTIONAL SERVICE

Case No: 19/22157

Intervening Party

Applicant

Respondent

FOUNDING AFFIDAVIT

I the undersigned

IAN LEVITT

do hereby make oath and say:

1. I am an adult, male attorney practising at Ian Levitt Attorneys, situated at Floor 19,

Sandton City Office Towers, Corner of Rivonia Road and 5th Street, Sandton

Johannesburg, South Africa. Iam the applicant’s attorney of record in this application.

T'am authorised to depose to this affidavit on its behalf.

The facts described in this affidavit fall within my personal knowledge, unless T state

otherwise or the context makes it clear that they do not. I confirm that those facts are

to the best of my knowledge, true and correct.




Some of the averments I make herein deal with matters of law. To the extent that I do
so, L rely on the legal advice obtained from my legal representatives during consultation

and in the preparation of this affidavit. Iaccept the correctness of that legal advice.

The applicant is the Forum de Monitoria do Or¢amento (FMO). AsI explained in detai]
below, FMO is an umbrella organisation of various Mozambican civil society
organisations. 1 depose to this affidavit on behalf of FMO because its General
Coordinator, Denise Marilia Augusto Dias Namburete Matsinhe, was unavailable to
depose to this affidavit in time for this application to be launched. The General
Coordinator was doing fieldwork in Mozambique and would not have gotten a signed
affidavit to me before next week. She will depose to a confirmatory affidavit relating

to this application as soon as possible.

This is an urgent application to intervene in Mr Manuel Chang’s application to compel
the Minister of Justice and Correctional Services (Minister) to effect his surrender and
release to Mozambican authorities, FMO seeks to be admitted as 3 respondent in this
matter. FMO has launched a separate application to, inter alia, review the Minister’s
decision of 21 May 2019 to extradite Mr Chang to Mozambique. FMO’s notice of
motion and founding affidavit in its review application are annexed hereto as IL1 and
IL2. FMO seeks to have Mr Chang’s application postponed and heard together with

FMO’s review application.

The reason FMO asks for postponement and for the applications to be heard together is
simple. I am advised that if the Minister’s decision is unconstitutional, then that will
dispose of the application to compel him to act on his decision. This Court should not
and cannot order the Minister to act on his decision before determining whether the
decision is valid in law. As I explain in my founding affidavit to FMO’s review
proceedings, the decision is unlawfil for, inter alia, reasons pertaining to the Minister’s
decision itself and to the preceding decision by Magistrate Schutte that Mr Chang is

liable for extradition to Mozambique.

Extradition is a highly invasive decision by a state. I am advised that the Constitutional
Court has repeatedly recognised that extradition severely limits numerous rights to

which Mr Chang is entitled. At the same time, extradition serves the Important purpose
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of ensuring that those accused of a crime are held accountable for their conduct through
a fair and proper trial. Extradition should not be done in haste and without punctilious
consideration of the guarantees in the Extradition Act, the Constitution and international
law. A1l FMO asks, essentially, is that before ordering the Minster to effect Mr Chang’s
surrender, the Court pause and consider whether the decision was lawful. This cannot

be done once the Court orders the surrender of Mr Chang. Hence this application.

I have caused this application to be served on the American and Mozambican
Embassies. No relief is sought against these entities, but this application is brought to

their attention for any interest they might have in this application,

This founding affidavit serves to canvass the factual and legal basis for the relief sought.

To this end, it is structured as follows:

9.1.  FMO’s objectives and substantial interest in this matter are explained.

9.2.  Therelief sought in this application and the nature of the review application are
explicated.

9.3.  The urgency of this application is demonstrated.

FMO’s interesr and intervention in this matter

10.

11.

I am advised that a party with a substantial and direct interest in a matter can apply, at
any stage, to intervene in that matter. A direct and substantial interest refers to a legal
interest in the subject-matter of the case that could be prejudicially affected by the order
of the court. This means that the intervening party must show that it has a right
adversely affected or likely to be affected by the order sought. Provided the requisite

notice is given and good cause is shown, a new party may intervene at any stage.

I am further advised that once the applicant for intervention shows a direct and
substantial interest in the subject-matter of the case, the court ought to grant leave to
intervene. The intervening party only needs to make out a prima facie case for the relief
that it seeks. It is sufficient for an intervening party to make allegations which, if

proved, would entitle it to relief




12.

13.

14.

15.

16.

The FMO is an umbrella organisation of which 19 Mozambican non-government
organisations are a part. For example, the General Coordinator is head of N’weti
Comunicacio Para A Satde, a non-profit, non-governmental organization organized
under the laws of Mozambique. Its main objective is to contribute to the improvement
of the health of Mozambican citizens and communities, FMO has the capacity to sue

and be sued.

The overarching purpose of the FMO is to coordinate civil society efforts to monitor
and influence Mozambican fiscal and financial policy for the benefit of disadvantaged
groups. FMO is dedicated to strengthening the fiscal and financia] policies of the
government of Mozambique by among other measures improving govemment
accountability. As part of this work, it is committed to seeing that those responsible for
the corrupt, fraudulent debts incurred or guaranteed by the Mozambique government,
collectively known as “the hidden debt scandal”, are held to account. Mr Chang is

allegedly one of those involved in this debt scandal.

FMO’s activities are governed by its memorandum of understanding, which I attach
marked IL3, and a translation of the memorandum, marked IL4. Ag the memorandum
explains, the members of FMO, civil society organizations focused and interested in the
area of public financial management, formed FMO to strengthen their collective action
to monitor and influence fiscal and financial policies. As clause one of the
memorandum provides, FMO’s activities are implemented by a four-member
coordination group, one of which serves as the coordinator general for a three-year
period (4 Iniciativa é implementada por um Grupo de Coordenacéo (GC) composto
por 4 organizacies, dentre as quais haverd um coordenador geral, obedecendo a uma

rotatividade de trés em trés anos).

Recently FMO was granted standing by the Mozambique Constitutiona] Council to
challenge the validity of one of the illegal, corruptly incurred debts that is part of the
“hidden debt scandal”. On 3 June 2019 the Council issued an opinion invalidating the

debt. That decision is attached as IL.S.

FMO’s interest in this matter is obvious. FMO was formed against the backdrop of

widespread government corruption and maladministration in Mozambique. Its
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17.

18.

19.

affiliates represent vulnerable members of Mozambican society who are impacted by
poor governance, political graft and bribery. FMO, on behalf civi] society, oversees
and monitors government financial activity to ensure that the funding the Mozambican
government receives reaches its intended targets. Unfortunately, all too often such
funding does not do so, but finds its way to the bank accounts of unscrupulous

politicians.

While this case raises technical legal issues concerning the law of extradition, it is at its
heart about corruption. This matter concerns the diversion of foreign investment,
intended for the benefit and development of Mozambican society, to the pockets of
powerful politicians and businessmen. FMO has played and continues to play an active

role in combatting such cronyism and neo-patrimonialism in Mozambique.

FMO’s role and interest in combatting the sort of corruption of which Mr Chang stands
accused prompts this application. FMO has a direct and substantial interest in whether
the Minister is extradited to Mozambique and ultimately held to account for allegedly
corrupt activities. Mozambican civil society believes that the interests of Mozambique
citizens would not be served by Mr Chang’s extradition to Mozambique. Mozambican
citizens, like their South African counterparts, have domestic and international rights
protecting them against corrupt officials and guaranteeing them that corruption does not
80 unpunished. These rights of vulnerable communities and persons, as well as the
members of FMO who represent them, would be adversely affected if this Honourable
Court granted the order sought by Mr Chang, especially so if the lawfulness of the

extradition decision is not first considered.

FMO has been following and commenting on Mr Chang’s extradition proceedings since
the beginning of the year. FMO’s media statement of 5 January relating to Mr Chang’s
arrest and alleged misconduct is attached as‘IL. After the arrest of Mr Chang at the

instance of the United States, the FMO said in its media statement that—

“the US initiated process is an opportunity for Mozambicans to get full disclosure on
the illegal debts and recover all costs incurred by the Mozambican fiscus as a result of
illegal and immoral conduct by international bankers, contractors, public officials, their

relatives and collaborators in Mozambique.”
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20.

21.

22.

23.

After the Minister putatively decided to extradite Mr Chang, the FMO has been in
contact with various lawyers in South Africa seeking counsel on whether it should bring
a challenge to Mr Chang’s extradition proceedings. On Monday, 1 July 2019, FMO
through its legal representative wrote to the Minister’s office. The FMO was then
informed, on Friday, 5 July 2019, of this application.

FMO regrets that its intervention could only be launched roughly a week before the
hearing of this matter. FMO only learned of the matter on Friday, 5 July 2019 and did
everything it could to expedite its application. The FMO urgently sought legal advice
and caused these papers to be drafted over the weekend. However, I am also advised
that once a party demonstrates that its rights could be adversely affected by the court’s
order, then it should be admitted as a party, even where the proceedings are at a late
stage. Natural justice demands that those affected are given a hearing, even when doing

so results in some inconvenience and delay for others involved.

On top of all this, I have been advised, and have said so in my founding affidavit in the
review application, that standing to bring a review application under South A frican law
is incredibly broad. FMO consequently has standing to bring a review application. If
FMO has standing to bring the review application, then it clearly has the requisite

interest in this matter that warrants intervention.

For these reasons, I am advised that this Court should grant FMO leave to intervene in

this matter as a respondent,

The Minister’s decision and postponement

24.

FMO has launched an application to review the Minister's decision alongside this
intervention application. That application is attached as IL1 and IL2. For the reasons
given in that application, the Minister’s (putative) decision is reviewable and should be
set aside. I do not repeat the grounds of review here and the reasons for the remedy

sought to avoid prolixity.




25.

FMO asks that the Mr Chang’s application be postponed. The application should then
be heard together with the review proceedings launched by FMO. If FMO succeeds in
reviewing the decision, then the application will fail. The Minister cannot be made to
act on an unlawful decision. The review proceedings will also ensure that if the
Minister is ultimately ordered to act on his decision, then he is acting on a lawful,
constitutional decision. Mr Chang should not be granted the relief sought in his

application until this is established.

Urgency

26.

27.

28.

I'am advised that for a matter to be heard urgently, an applicant must show an absence

of substantial redress if the application is not heard as a matter of urgency. Once an

absence of substantial redress is established, other factors come into play. These

mnclude—

(a) whether the respondents can adequately present their cases in the time available
between notice of the application to them and the actua] hearing;

(b) other prejudice to the respondents and the administration of justice;

(©) the strength of the case made by the applicant;

(d) any self-created delay by the applicant in asserting its rights;

(e) the consequences of not granting the relief sought; and

(d) whether the relief would become irrelevant if it is not immediately granted.

An application of these factors to the facts of this case demonstrates the urgency of this
application. FMO seeks to declare the Minister’s putative decision unlawful before Mr
Chang is extradited to Mozambique. If this matter goes ahead without FMO’s
intervention and review application, it is possible that the Minister will be ordered to
act on that decision without a court considering whether the decision is valid. If a court
orders the Minister to act on his decision, and such order is implemented, then it will
be too late for FMO to review the decision. The Minister will be ordered to act and Mr

Chang could be extradited to Mozambique unlawfully.

There is no reason why the other parties in this matter cannot oppose this application
properly before it is heard. It simply seeks a short postponement pending review. The

matter has been canvassed fully both in this Court and in the various applications made
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29.

30.

Conclusion

31.

in the Magistrates’ Court. No discernable legal prejudice is caused to the other parties.
The matter will be delayed slightly but with the advantage of the legality of the
extradition decision being considered. FMO has acted as expediently as it could in the
circumstances, as explained above. It effectively launched both this application and the

review application within two court days of learning of Mr Chang’s application.

If the FMO is not granted leave to intervene, and if postponement is not granted, the
consequences are dire. The Minister could be made to act on an unlawful decision. Mr
Chang could be extradited to Mozambique in contravention of South Africa’s domestic
and international legal duties. South Africa’s international reputation could be effected.
The rights of Mr Chang could be egregiously invaded. The rights of Mozambican

citizens could be violated.

Although in this application, FMO has not sought to demonstrate that it has strong
prospects of success in the review application, what FMO can submit is that on the
evidence available to it at this point, the prospects are not negligible. However, for
purposes of determining the intervention application and whether to postpone Mr
Chang’s application, the prospects of the review application are irrelevant. FMO
submits is all that it needs to demonstrate is that it has launched a review application
and that such review application is a serious challenge made on grounds which if proved
and accepted would clearly demonstrate the unconstitutionality of the decision by the

Minister.

For these reasons, I pray for the order set out in the notice of motion.

IAN LEVITT




I CERTIFY that the deponent has acknowledged that the deponent knows and

understands the contents of this affidavit which was signed and sworn to, before

me, at _\‘E day of
.......... )% , the Regulations contained in Government

Notice No R 1258 dated 21 July 1972 (as amended) and Government Notice No

R 4648 dated 19 August 1977 (as amended) having been complied with,

i

CANDICE PEgKomcm
Commissioner of Oaths Exs B
Practising Attomey R A g, 2195
12 Baker Street, Bryanston, Johanne 5 \

Signed: — T e ~
COMMISSIONER OF OATHS
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IN THE HIGH co

URT OF SOUTH AF RICA
(GAUTENG DIVl

SION, J OHANNESBURG)

Case No:
In the matter between:
FORUM DE MONITORIA
DO ORCAMENTO Applicant
and
MANUEL CHANG First Respondent
MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES Second Respondent
DIRECTOR OF PUBLIC PROSECUTION S,
GAUTENG, J OHANNESBURG Third Respondent
ADDITIONAL MAGISTRATE,
EKURHULENT NORTH: KEMPTON PARK Fourth Respondent
NOTICE OF MOTION
_— \\

this application before the above Honourable Court on Tuesday, 13 August 2019 for an

order in the following terms:

1.




8.

The decision by the second respondent on 21 May 2019 to extradite the
first respondent to Mozambique is declared to be Inconsistent with the

Constitution of the Republic of South Africa, 1996 and is set aside.

The decision of the second respondent on 21 May 2019 is substituted with

the following:
“Mr Manuel Chang is to be surrendered and extradited to the United States of
America to stand tria] for his alleged offences in the United States of America.”

respondent,

The decision by the fourth respondent on 8 April 2019 to commit the first
respondent to imprisonment pending the second respondent’s decision to
extradite the first respondent to Mozambique s declared to be
inconsistent with the Constitution of the Republic of South Africa, 1996

and is set aside,

The decision to commit the first respondent to Imprisonment pending the
second respondent’s decision to extradite the first respondent to
Mozambique is remitted to the fourth respondent.

There is no order as to costs.

Further and / or alternative relief,

should not be granted.




the applicant may by Thursday, 18 July 2019, amend, add to, or vary the terms of their

Notice of Motion and supplement their founding affidavit by delivery of a notice and

accompanying affidavit,

to the opposing affidavits, if any, filed by the respondents.

TAKE NOTICE F URTHER that the affidavit of JAN LEVITT together with all of

its annexures, which accompanies this Notice of Motion, will be used in support of this

application.

proceedings.




KINDLY PLACE THE MATTER on the roll for hearing accordingly.

DATED and SIGNED at JOHANNESBURG onthis day of 2019

—_—

IAN LEVITT ATTORNEYS
Applicant’s Attorneys

19% Floor, Sandton Office Towers
Sandton City

5% Street

Sandton

Tel: 011 784 3310

Ref: | LEVITT/NVD

Email: jan ianlevitt.co.za;

nicole@ianlevitt.co.za

TO: THE REGISTRAR, HIGH COURT OF SOUTH AFRICA,
GAUTENG LOCAL DIVISION, J OHANNESBURG

AND TO: BDK ATTORNEYS
Attorneys for the First Respondent
Ground F loor, Oxford Terrace

3 9 Street

Houghton Estate
JOHANNESBURG

Tel: 011 838 1214/ 082 572 4550
Fax: 011 836 8740

Email: theﬁrm@bdk.co.za

Ref: Mr CF Krause/Chang/Urgent

Second Respondent
SALU Building

316 c/o Thabo Sehume and Francis Baarg Street
PRETORIA

Tel: 012 406 4669 /012 406 4696

Fax: 012 406 4680




AND TO: DIRECTOR oF PUBLIC PROSECUTIONS, J OHANNESBURG
Third Respondent

Innes Chambers Building

C/o Pritchard and Kruis Streetg

JOHANNESBURG

Tel: 011 220 4000

Fax: 011 220 4057

Email; achauke@npa.gov.za

AND TO: MAGISTRATES’ COURT FOR
THE DISTRICT OF EKURHULENI NORTH
Fourth Respondent

17 Monument Road

Kempton Park

JOHANNESBURG

Tel: 011 395 6300

Fax: 011 394 2507

Ref: Magistrate WIJ Schutte

877 Pretoriug Street
Arcadia
PRETORIA

Tel: 012 431 4000
Fax: 012 342 2299

AND TO: MOZAMBICAN HIGH COMMISSION, PRETORIA
529 Edmond Street

Arcadia

PRETORIA

Tel: 012 401 0300 /5

Fax: 012 326 6388

Email: info@embamoc.co.za / embamoc.ras@mjnec. gov.mz



Nr 12 /]
IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, JOHANNESBURG)

Case No:
In the matter between:
FORUM DE MONITORIA
DO ORCAMENTO Applicant
and
MANUEL CHANG First Respondent
MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES Second Respondent
DIRECTOR OF PUBLIC PROSECUTIONS,
GAUTENG LOCAL DIVISION,
JOHANNESBURG Third Respondent
ADDITIONAL MAGISTRATE,
EKURHULENI NORTH: KEMPTON PARK Fourth Respondent

FOUNDING AFFIDAVIT
I the undersigned
TIAN LEVITT

do hereby make oath and say:
1. I am an adult, male attorney practising at Ian Levitt Attorneys, situated at Floor 19,

Sandton City Office Towers, Comer of Rivonia Road and Sth Street, Sandton
Johannesburg, South Africa. 1 am the applicant’s attorney of record in this

application. I am authorised to depose to this affidavit on its behalf.



The facts described in this affidavit fall within my personal knowledge, unless I state
otherwise or the context makes it clear that they do not. I confirm that those facts are

to the best of my knowledge, true and correct.

Some of the averments I make herein deal with matters of law. To the extent that T do
80, I rely on the legal advice obtained from my legal representatives during
consultation and in the preparation of this affidavit. accept the correctness of that

legal advice,

I am advised that I will be entitled to supplement this affidavit and amend its
accompanying notice of motion once the records of decision are filed. I expressly

reserve my right to do so.

The applicant is the Forum de Monitoria do Orgamento (FMO). As1 explained in
detail below, FMO is an umbrella organisation of various Mozambican civil society
organisations. 1 depose to this affidavit on behalf of FMO because its General
Coordinator, Denise Marilia Augusto Dias Namburete Matsinhe, was unavailable to
depose to this affidavit in time for this application to be launched. The General
Coordinator was doing fieldwork in Mozambique and would not have gotten a signed
affidavit to me before next week. She will depose to a confirmatory affidavit relating

to this application as soon as possible.

This is an application to review two decisions. The first is the Minister of Justice and
Correctional Services’ (Minister) putative decision, taken on 21 May 2019, to
extradite Mr Manuel Chang to Mozambique. The putative decision is attached as
IL1. The decision is described as putative because, as appears from the attached
document, the Minister has only released a media statement describing that he has
taken a decision. The actua] decision has not been made public. The implications this

has for the legality of the decision are discussed later on in this affidavit.

The second decision is a decision taken by the Additional Magistrate, Ekurhulen;
North: Kempton Park (Magistrate) on § April 2019. The decision is attached as TL2,

It is a decision to commit Mr Chang to imprisonment pending the Minister’s decision



to extradite Mr Chang to Mozambique. It was pursuant to this decision, purportedly,
that the Minister decided to extradite Mr Chang to Mozambique.

8. Both these decisions, I am advised, are unlawful and unconstitutional. They fall to be
set aside. Iam further advised that this Court is in a position to substitute the decision

by the Minister with the decision specified in the notice of motion.

9. This review application should also be read alongside FMO’s application to intervene
as a respondent in a separate application brought by Mr Chang. On 25 July 2019, Mr
Chang launched an application to compel the Minister to extradite Mr Chang to
Mozambique. Mr Chang’s founding papers are attached as IL3, FMO has applied to
intervene in that application. Its papers are annexed and marked as IL4. The gist of
FMO’s application to intervene is that Mr Chang’s application must be postponed and
heard together with this application, otherwise the Minister may be ordered to act

pursuant to an unlawful order.

10. I have caused this application to be served on the American and Mozambican
Embassies. No relief is sought against these entities, but this application is brought to

their attention for any interest they might have in this application.

11. This founding affidavit serves to canvass the factual and legal basis for the relief
sought. To this end, it is structured as follows:
I1.1. FMO’s objectives and substantial interest in this matter are explained.
11.2. The factual background to this matter is provided.
11.3. The invalidity of the Minister’s decision 1s briefly demonstrated.
11.4.  The invalidity of the Magistrate’s decision is briefly demonstrated.
11.5.  The relief sought vis-a-vis those invalid decisions, and the timetable for this

application, is explicated.

FMO'’s interest and intervention in this matter

12. I am advised that anyone may bring an application to review the exercise of public

power, either under the Promotion of Administrative Justice Act 3 of 2000 (PAJA) or

=



13.

14.

15.

16.

the principle of legality. Nonetheless, below I explained FMQO’s interest in this matter

and why it has chosen to launch this application.

The FMO is an umbrella organisation of which nineteen Mozambican non-
government organisations are a part. For example, the General Coordinator is the
head of N’weti Comunicagdo Para A Saude, a non-profit, non-governmental
organization organized under the laws of Mozambique. Its main objective is to
contribute to the improvement of the health of Mozambican citizens and communities,

FMO has the capacity to sue and be sued.

The overarching purpose of the FMO is to coordinate civil society efforts to monitor
and influence Mozambican fiscal and financial policy for the benefit of disadvantaged
groups. FMO is dedicated to strengthening the fiscal and financial policies of the
government of Mozambique by among other measures improving government
accountability. As part of this work, it is committed to seeing that those responsible
for the corrupt, fraudulent debts incurred or guaranteed by the Mozambique
govemnment, collectively known as “the hidden debt scandal”, are held to account. Mr

Chang is allegedly one of those involved in this debt scandal.

FMO’s activities are governed by its memorandum of understanding, which I attach
marked ILS5, and a translation of the memorandum, marked IL6. As the
memorandum explains, the members of FMO, which are civil society organizations
focused and interested in the area of public financial management, formed FMO to
strengthen their collective action to monitor and influence fiscal and financial
policies. As clause one of the memorandum provides, FMO’s activities are
implemented by a four-member coordination group, one of which serves as the
coordinator general for a three-year period (4 Iniciativa é implementada por um
Grupo de Coordenagido (GC) composto por 4 organizagoes, dentre as quais haverd

um coordenador geral, obedecendo a uma rotatividade de trés em trés anos),

Recently FMO was granted standing by the Mozambique Constitutional Council to
challenge the validity of one of the illegal, corruptly incurred debts that is part of the
“hidden debt scandal”. On 3 June 2019 the Council issued an opinion invalidating the
debt. That decision is attached as IL7.
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17.

18.

19.

20.

FMO’s interest in this matter is obvious. FMO was formed against the backdrop of
widespread government corruption and maladministration in Mozambique. Its
affiliates represent vulnerable members of Mozambican society who are impacted by
poor governance, political grafting and bribery. FMO, on behalf civil society,
oversees and monitors government financial activity to ensure that the funding the
Mozambican government receives reaches its intended targets. Unfortunately, all too
often such funding does not do so, but finds its way to the bank accounts of

unscrupulous politicians.

While this case raises technical legal issues concerning the law of extradition, it is at
its heart about corruption. This matter concerns the diversion of foreign investment,
intended for the benefit and development of Mozambican society, to the pockets of
powerful politicians and businessmen. FMO has played and continues to play an

active role in combatting such cronyism and neo-patrimonialism in Mozambique.

FMO’s role and interest in combatting the sort of corruption of which Mr Chang
stands accused prompts this application. FMO has a direct and substantial interest in
whether the Minister is extradited to Mozambique and ultimately held to account for
allegedly corrupt activities. Mozambican civil society believes that the interests of

Mozambique citizens would not be served by Mr Chang’s extradition to Mozambique.

FMO has been following and commenting on Mr Chang’s extradition proceedings
since the beginning of the year. FMO’s media statement is attached as IL8. After the
Minister putatively decided to extradite Mr Chang, the FMO has been in contact with
various lawyers in South Africa seeking counsel on whether it should bring a
challenge to Mr Chang’s extradition proceedings. On Monday, 1 July 2019, FMO
through its legal representative wrote to the Minister’s office. The FMO was then
informed, on Friday, 5 July 2019, of Mr Chang’s application. When it learned of this
application, FMO urgently sought legal advice and caused these papers to be drafted

over the weekend.




Factual background
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Mr Chang was the Minister of Finance of Mozambique from 2005 to 2015. Mr
Chang is currently a member of the. Mozambican Parliament. He subsequently enj oys
parliamentary privilege against crimina] prosecution in Mozambique, a fact that |

discuss later when dealing with the grounds of review.

Mr Chang was indicted by a Grand Jury in the United States District Court, Eastern
District of New York, United States of America on 19 December 2018. The
indictment accuses Mr Chang of conspiring to defraud foreign investors to the tune of
USS$ 2 billion during his tenure as Minister of Finance. Two days later, on 21
December 2018, the United States sent an urgent request to South Africa for the
provisional arrest of Mr Chang. On 27 December 201 8, the request was put before a
Magistrate, who issued the warrant of arrest. On 29 December 2018, Mr Chang was

arrested at OR Thambo International Airport, Johannesburg.

Mr Chang was brought before a Magistrate on 31 December 2018 for a bail hearing,
which was postponed to 8 January 2019. On 28 January 2019, the United States
formally requested the extradition of Mr Chang from South Africa. Its extradition
request is attached and marked as IL9. Some of the documents are dated 16 J anuary
2019, but they were forward to the Department of International Relations and
Cooperation on 28 January 2019. The bundle includes the indictment and various
other relevant materials, including an affidavit from a special agent of the Federal
Bureau of Investigation detailing the alleged offences of Mr Chang. On 15 F ebruary
2019, Mr Chang was denied bail.

On 5 February 2019, the National Prosecuting Authority (NPA) initiated the
extradition enquiry as envisaged in section 10 of the Extradition Act 67 of 1962
(Extradition Act) before the Magistrates’ Court in relation to the American request.
The Magistrate was the presiding officer.

I am advised that this enquiry is not geared at extraditing the sought person. The
Magistrate does not consider whether to extradite or surrender the person before him

or her. The decision is only to commit or not to commit. If the sought person is
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committed, then it is the Minister who decides whether the person should be
extradited. The committal order also does not oblige the Minister to extradite the

sought person, but it triggers the next phase of the extradition process.

Section 10(1) of the Extradition Act explains that a Magistrate, on the consideration
of the evidence before her or him, must be satisfied that two conditions are both
fulfilled before a committal order can be made. First, the person must be liable to be
surrendered to the foreign State concerned. Second, in the case where such person is
accused of an offence, there must be sufficient evidence to warrant a prosecution for

the offence in the foreign State.

On 26 February 2019, Mr Chang and the NPA appeared before the Magistrate to
determine the issue of committal under section 10 of the Extradition Act. The
proceedings before the Magistrate became complicated when, at the hearing before
the Magistrate on 26 F ebruary 2019, Mr Chang raised the fact that Mozambique had
also requested his extradition from South Africa. On 21 February 2019, Mozambique

had indeed sent South Africa a request to extradite Mr Chang to Mozambique.

The Mozambican request explains that Mr Chang is purportedly accused of crimes
similar to those in the indictment from the United States. I say “purportedly” because
the request does not attach an indictment or charge sheet from Mozambican
prosecutorial authorities. I return to the significance this has for the legality of the

committal order later. I attach the Mozambican request to this affidavit as 11.10.

A significant feature of the extradition request by Mozambique is that the request
itself (the document in the bundle titled “Request for Extradition of the Defendant
Manuel Chang to Mozambique™) was not taken under oath by its author. I am advised
that this means the request was not admissible before the Magistrate, which has
implications for the legality of the decision. This is assuming it was ever sought to be
admitted before the Magistrate, because, as it appears below, it is unclear if the
Mozambican request was ever sought to be admitted as evidence by the NPA in a

section 10 enquiry concerning that request.
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The hearing was adjourned and the Magistrate directed parties to file submissions on
how the matter should proceed given the two, competing extradition requests. On 7
March 2019, the Magistrate ruled that the section 10 enquiry into the United States
extradition request will be finalised first. Thereafter, a separate enquiry into the
Mozambican request will be conducted. This ruling was transcribed and was not

available to me at the time of drafting this application.

On 11 March 2019, Mr Chang launched an application in the Magistrates’ Court to
compel the NPA to place both extradition requests before the Minister. This
application, the NPA’s answer and Mr Chang’s reply are attached as IL11. The gist
of the application, according to Mr Chang, was that the Magistrate did not have the
jurisdiction to decide on competing extradition requests. Instead, only the Minister

can decide which extradition request to accept.

The Magistrate dismissed the application in a written judgment dated 26 March 2019.
This judgment is attached as IL12. The Magistrate found, in essence, that the
Magistrates’ Court had the jurisdiction to hear the section 10 enquiry even though the
first respondent was the subject of two competing extradition requests. The
Magistrate explained that the respective extradition treaties between South Africa and
the requesting states must be implemented in terms of South Africa’s domestic laws,
namely the Extradition Act. Moreover, the Extradition Act empowers the
Magistrates® Court to hear each of the section 10 enquiries relating to each competing
extradition request individually. The Magistrate concluded that the enquiry for each
request must be completed before the Minister can decide which request to accept.
Mr Chang’s application was consequently dismissed, as it sought to place the United
States and Mozambican extradition requests before the Minister without the section

10 enquiries running their course.

The Magistrate proceeded to preside over the section 10 enquiry for the United States
extradition request. The date of this hearing is unknown to me. In a written judgment
dated 8 April 2018, the Magistrate ordered the committal of Mr Chang pending the
Minister’s decision to extradite him to the United States. The judgment is attached as
IL13. The Magistrate’s Judgment deals extensively with the issue of liability for

extradition, the authenticity of the document and the existence of sufficient evidence
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to prosecute Mr Chang in the United States. The judgment was accompanied by an

order committing Mr Chang, also dated 8 April 2018 and attached hereto as IL14.

Curiously, on the same day, 8 April 2019, the Magistrate also issued an order
committing Mr Chang to imprisonment pending the Minister’s decision to extradite
him to Mozambigque. The order is attached as IL2. There is to my knowledge no
written judgment or reasons for this order. The order also claims to have been made
after a section 10 enquiry into the extradition request from Mozambique. There is to
my knowledge no transcript or evidence showing that such an enquiry was conducted
before the Magistrate in open court. There are no documents that I could find
demonstrating that the NPA moved for a section 10 enquiry before the Magistrate
concemning the Mozambican request. This has significant implications for the legality

of the committal order, which I return to later.

The order concerning the extradition to Mozambique also provides that Mr Chang “is
committed to the Modderbee Correctional F acility pending the decision with regard to
his surrender as mean in terms of Article 11 of the Protocol on Extradition of the
Southern African Development Community”. The Magistrate effectively ordered the
committal of Mr Chang pending his surrender under an article in an international

treaty. The implications this has for the legality of the decision will be canvassed

later.

Pursuant to the two orders of 8 April 2019, the Magistrate forwarded a report to the
Minister under section 10 of the Extradition Act. The covering letter to the report,
which I have attached as IL15, explains that the “application” concerning the
Mozambican extradition request was entertained immediately after the enquiry into
the United States request. The copy of the report I have does not include a separate

Judgment or transcript relating to the section 10 enquiry into the Mozambican request.

On 21 May 2019, the putative decision attached as IL.1 was taken by the Minister to
extradite Mr Chang to Mozambique. Mr Chang then contacted an official in the
Minister’s office, expressing his consent to be extradited to Mozambique. This letter,

dated 22 May 2019, which was included in Mr Chang’s application in this Court, is
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attached as 1L.3. The official then replied, on 23 May 2019, stating that he had not yet

received the decision of the Minister, though he was aware of it.

On 27 May 2019, representatives from the United States wrote to the Minister
threatening to review his decision and requesting that the Minister hold off on the
extradition while the United States took legal advice. Mr Chang then wrote to the
Minister several times requesting that he be extradited and that a copy of the official
decision to extradite him be made available. Mr Chang received no replies and
subsequently launched his application of 25 June 2019 to compel the Minister to

extradite him.

The basis and grounds for reviewing the Minister’s decision

309.

40.

41.

I have been advised that the Minister’s decision, assuming it exists, constitutes
administrative action. FMO therefore primarily brings this application under PAJA.
In the alternative, I have been advised that the decision is clearly public power, and so
the review can also be and is brought under the principle of legality. In either event,
since the grounds of review pertain to lawfulness and rationality, the basis of the

review is immaterial to the outcome of this case.

The first ground for reviewing the Minister’s decision is that the Magistrate’s
comunittal order is unlawful and must be set aside. The Magistrate’s committal order
is unlawful for the reasons discussed in the next section. I am advised that if the
Magistrate’s decision is set aside, then the Minister’s decision must also be set aside.
A valid committal order is a condition precedent for a decision to surrender a sought
person to a foreign state under the Extradition Act. If the Minister ordered the
surrender of Mr Chang without a valid committal order, his decision is unlawful. If

PAJA is found to apply, the grounds of review are those in section 6(2)(a)(@), (b), (d),
(H@@) and ().

The second ground of review is that the decision was not properly communicated and
explained to Mr Chang or to the public. I am advised that it is unlawful for a
decision-maker to cause his decision to be reported but then fail to produce his

decision. The reported decision also does not mention the empowering provision in

10
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These grounds of review, each viewed alone or cumulatively, mean that the Minister’s

decision must be declared invalid.

The basis and grounds Jor reviewing the Magistrate’s decision

46.

47.

48.

I am advised that the Magistrate’s order of 8 April can be reviewed by this Court in
terms of the Superior Courts Act 10 0f 2013. Alternatively, I am advised and do bring

the review on the basis of legality.

The first ground of review is that Mr Chang is not an “accused” as contemplated in
section 3 of the Extradition Act in Mozambique. He is consequently not liable to be
extradited to Mozambique and could not be committed to imprisonment pending a
decision to surrender him to Mozambique. Mr Chang is not an accused because the
extradition request from Mozambique does not contain an indictment or charge sheet
from a prosecutorial authority from Mozambique. At best, it contains a decision of a
court in Mozambique authorising Mozambique’s request for extradition—this does
not amount to a formal charge against Mr Chang. Even if Mr Chang was charged,
there was nothing before the Magistrate indicating that Mr Chang’s immunity had
been waived by Mozambique. In so far as that immunity existed, Mr Chang could not
have been an “accused” in any meaningful way. The Magistrate’s decision is
consequently unlawful: he ordered the committal of Mr Chang in relation to the
Mozambican request even though he was not liable to be extradited to Mozambique.
Alternatively it is a gross irregularity as envisaged in section 22 of the Superior

Courts Act.

The second ground of review is that the Magistrate ordered the committal of Mr
Chang pending his surrender to Mozambique without a proper section 10 enquiry. As
explained above, the Magistrate presided over a section 10 enquiry vis-a-vis the
American request. The Magistrate expressly ruled that after the American request is
considered, then a proper section 10 enquiry regarding the Mozambican request will
be conducted. However, there is no evidence of this second section 10 enquiry.
There is nothing demonstrating that the Mozambican request was even put before the
Magistrate by the NPA. The section 10 enquiry is a condition precedent for a

committal order—without one a committal order is unlawful, Alternatively, the

12
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absence of the section 10 enquiry is a gross irregularity as envisaged in section 22 of

the Superior Courts Act.

The third ground of review is that the Magistrate, assuming the Mozambican request
was admitted before him, admitted incompetent evidence in the section 10 enquiry
concerning the Mozambican request. The Extradition Act requires a Magistrate to
make their decision under section 10 with reference to evidence. Section 9 of the Act
stipulates that evidence, especially documents from the requesting foreign state, refers
to evidence taken under oath. Yet the extradition request from Mozambique is not
taken under oath. The Magistrate could not and should not have considered it when

deciding the section 10 enquiry. That they did so renders the decision reviewable.

The fourth ground of review is that the Magistrate’s committal order relating to the
Mozambican request commits Mr Chang to imprisonment pending a decision in terms
of article 11 of the SADC Protocol. The Magistrate, under the Extradition Act, had
1o power to commit Mr Chang to imprisonment pending a decision in terms of article
11 of the SADC Protocol. Instead, the Extradition Act makes it clear that committa]

must be pending a decision taken by the Minister under section 11 of the Extradition

Act.

These grounds of review, each viewed alone or cumulatively, mean that the

Magistrate’s decision must be declared invalid.

The relief sought and urgency

52.

53.

I have been advised that if the Minister’s and / or the Magistrate’s decisions are
invalid, there is no reason why this Court should not set them aside. No imminent

harm or inequities would result from setting it aside.

As for the requested remedy of substitution, the Court has been placed in as good a
position as the Minister to make the decision either regarding the surrender or
committal of Mr Chang in relation to the Mozambican request. It has all the evidence
it needs regarding the two extradition requests. It is clear that the decision is and

should have been a foregone conclusion. Any further delay in remittal wil] also

13
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prejudice Mr Chang (who has been in detention since 31 December 2018) and there is
a multi-national imperative to finalise thig matter as quickly as possible. This aspect

will be addressed in greater detail in legal argument.

FMO has provided for truncated timelines in its notice of motion and has brought this

application on an urgent basis. I am advised that for a matter to be heard urgently, an

applicant must show an absence of substantial redress if the application is not heard as

a matter of urgency. Once an absence of substantial redress is established, other

factors come into play. These include—

(a) whether the respondents can adequately present their cases in the time
available between notice of the application to them and the actual hearing;

(b) other prejudice to the respondents and the administration of Jjustice;

(c) the strength of the case made by the applicant;

(d) any self-created delay by the applicant in asserting its rights;

(e) the consequences of not granting the relief sought; and

(d) whether the relief would become irrelevant if it is not immediately granted.

An application of these factors to the facts of this case demonstrates the urgency of
this application. Mr Chang has been in custody since 31 December 2018—a tota] of
190 days at the date to which I deposed to this affidavit. His detention, especially in
respect of the Mozambican committal order, could very well be unlawful or because
of an unlawful decision. I am advised that the Constitutional Court has repeatedly
recognised the importance of the right to freedom, especially against the backdrop of
arbitrary detentions during apartheid, and how that right guarantees detention that is
not arbitrary and is based on just cause. I am also advised that this Court has recently
decided a matter urgently because of ongoing violations to a constitutional right. As
the Court put it in Manuel v Economic Freedom Fighters and Others (13349/2019)
[2019] ZAGPJHC 157 at para 17:

“There is no reason why [the applicant] ought to submit himself to further indignities
and assaults on his dignity before this matter can be determined. Dignity is not only a
value fundamental to the Constitution, but it is also a justiciable and enforceable right

that must be respected and protected.

14




56.

57.

58.

59.

The potential ongoing infringement of Mr Chang’s right to freedom similarly enjoins

this Court to resolve this matter as quickly as possible.

There is a multi-national interest in having Mr Chang’s extradition resolved as
quickly as possible. Both requesting states are eager to prosecute Mr Chang, while
the Minister hopes to surrender Mr Chang as soon as possible and honour South
Africa’s international legal duties to accede to an extradition request without undue
delay. I am advised that this international legal duty to ensure that extraditions
happen as expeditiously as possible is also a significant factor that should guide this
Court in permitting the matter to be heard urgently. The proceedings have dragged on
for over half a year, despite quick action by both the United States and the NPA
initially. FMO does not wish to delay these proceedings any longer. But FMO also
submits that the constitutionality of the Minister’s decision must be pronounced on by
this Court before a decision to surrender Mr Chang is taken, especially since the

prospects of success are so high. This should be done as expeditiously as possible.

FMO has not delayed at all in bringing this application. It learned of Mr Chang’s
application last week Friday (5 July 2019), drafted papers over the weekend, and filed
by today, Tuesday 9 July 2019—two court days later. The matter is ripe for hearing
and the parties have been given, as explained below, until 25 July 2019, 15 days, to
answer to this application. No discernible legal prejudice has been caused to anyone
by these timelines and delaying the matter further will only cause more prejudice to
Mr Chang. There is no reason why the other parties in this matter cannot oppose this
application properly before it is heard. The matter has been canvassed fully both in
this Court and in the various applications made in the Magistrates’ Court. The

grounds of review are straightforward and require only legal argument.

FMO does not anticipate parties objecting to these timelines. Nonetheless, ultimately,
the timetable is subject to this Court’s further directions. The deadlines put forward
in the notice of motion are as follows. The record is to be filed by Monday, 15 July
2019. FMO will then have by Thursday, 18 July 2019 to amend its notice of motion
or supplement its founding affidavit. Answering papers, if any, should then be filed
by Thursday, 25 July 2019. The FMO may then reply to those papers, if any, by

15




Wednesday, 31 July 2019. The matter 1s then suggested for set down on Tuesday, 13

August 2019.
Conclusion
60. For these reasons, I pray for the order set out in the notice of motion.

DEPONENT

I CERTIFY that the deponent has acknowledged that the deponent knows and
understands the contents of this affidavit which was signed and sworn to, before
me, at ... on this the ... .. day of
.......................................... , the Regulations contained in Government

Notice No R 1258 dated 21 July 1972 (as amended) and Government Notice

No R 4648 dated 19 August 1977 (as amended) having been complied with.

COMMISSIONER OF OATHS

’ b
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Memorandum de Entendimento

Entre

N'weti - Comunicacio para a Satde;
Centro de Aprendizagem e Capacitacdo da Sociedade Civil (CESC);
Centro de Integridade Publica (CIP);
Fundacio para o Desenvolvimento da Comunidade (FDC);
HELVETAS Swiss Corporation;
Férum da Sociedade Civil para os Direitos das Criancas (ROSC);
ActinAid Mocambique;
Grupo Mocambicano da Divida (GMD);
Férum das Radios Comunitirias (FORCOM);
Movimento de Educacio para Todos (MEPT);
Plataforma da Sociedade Civil Mogcambicana para Proteccio Socijal (PSCM-
NAIMA +
Liga das ONG’s (JOINT)
WaterAid M ocambique

PS});

Observatério do Meio Rural (OMR)

Féorum Mulher

Mulher, Lei e Desenvolvimento (MULEIDE)

Instituto de Estudos Sociais e Econémicos (IESE);

Namati - Mocambique

R —
&P




Clausula Primeira

(Enquadramento, Principios e Finalidade da Parceria)

documentagio dos processos.

Objectivos do FMO:

Geral: Fortalecer a capacidade de acgdo colectiva das Organizacdes da Sociedade Civil

(0SC) para monitorar e influenciar as politicas fiscais e financeiras, tendo como base o

OE, em beneficio dos grupos menos favorecidos,

Especificos:
¢ Elevar o nivel e 3 qualidade de participacio das OSC na monitoria e influéncia do

processo orcamental em beneficio dos grupos mais marginalizados da

sociedade;

sociedade civil e parlamentares ém assuntos de planificacio publica (OE e PES),

Gestdo da Divida, Eficacia da Ajuda e Conta Geral do Estado;

-



simplificadas que garantam maior envolvimento dos cidaddos;

* Colecta de evidéncia a nivel dos circulos eleitorais, através de auscultacio, para
informar o trabalho dos parlamentares, de preferéncia antes da aprovacio do OE
e do Balanco da Execugio do Governo na Assembleia da Repiiblica,

* Criar sinergias entre Organizagdes parceiras, desde a5 que trabalham nos
sectores de pesquisa e Capacitacio até as Qque operam em 4reas tematicas
especificas de advocacia para influenciar o orcamento social em beneficio dos

grupos mais desfavorecidos, particularmente da crianca e da mulher;

As organizacgées signatérias deste MdE acordam em assentar a sua ligacdo nos seguintes
principios:
o Transparéncia, responsabilidade e prestacdo de contas;
o Partilha ampla de informacdo ndo coberts por algum regime de
confidencialidade;
© Cumprimento dos deveres por todos os membros, incluindo a contribuicdo para
as actividades do Férum; .

o Consulta e troca permanente de informacio;

o Direitos Humanos e boa-fé.

Cliusula Segunda
(Papel e Responsabilidades dos Membros do Grupo de Coordenagéo)
As 4 organizacées que compdem o GC tém as seguintes responsabilidades e papéis:
* Supervisio geral da realizacdo das actividades;
* Facilitar a elaboracio da informacio e intervengées técnicas e tematicas;
* Apoiar o desenvolvimento de estratégias de advocacia e disseminacio;
* Cooperar amigivel e profissionalmente com todos os parceiros;
* Respeitar as decisges tomadas pelos membros do Férum;
*  Participar das decisges do Férum, como parte da estrutura de coordenacio e de
implementacio;

* Garantir o sucesso da implementagio segundo os resultados previstos,

[63]




No Grupo de Coordenagio elege-se o Parceiro Lider (PL) para a implementacio digria

das actividades do Férum. O PL tem como tarefas as seguintes:

o

e}

@)

Assegurar a implementacso das actividades do F orum;

Gerir as actividades e os fundos em estreita colaboragdo com os membros do GC;
Coordenar as acgées de capacitagdo dos membros do Férum;

Coordenar o processo de seleccdo de consultores bara a realizacio de estudos
técnicos;

Gerir a pAgina de internet, incluindo o Facebook do Férum;

Clausulas Terceiro

(Colaboragio Inter-Programética, Respeito Mituo e Regras de Visibilidade)

Os membros do FMO acordam em estabelecer uma forte colaboracio entre si, tendo,

como base os principios reflectidos na Clausula Primeira deste MdE, Corporizar, nesta

fase, o espirito de colaboragio inter-programatica dos seguintes principios adicionais:

Respeitar a autonomia dog outros parceiros envolvidos na materializac3o das
actividades do Férum, sobretudo no que se refere ao relacionamento individual

entre os diferentes membros e parceiros;

referidas na Clausula Primeira;

Cada interveniente-subscritor aplicara, em tudo o que se encaixar na sua esferg
auténoma, as regras de visibilidade previstas nas suas proprias politicas,
estratégias e ou planos de comunicacdo e as acordadas com os parceiros
envolvidos nas iniciativas elencadas na Clausula Primeira;

Todas as declaracées publicas referentes is actividades do Férum devem estar
€m consonincia com as posi¢des do Grupo de Coordenacio e submissdo para
aprovacido antes do lancamento;

Cada organizagiio subscritora do Férum, no acto de visualizagio de suags accdes
deverd incluir os logos dos parceiros constituintes com igual tamanho e

destaque.

Clausula Quarta
(Financiamento e Fundos do FMO)
O Férum funciona com base nas contribui¢ées dos seus membros, tendo como

fundamento as actividades previstas no plano anual;

e S




* Cada organizacdo subscritora compromete-se a contribujr com fundos para o

equitativa entre os membros;
* O Grupo de Coordenacdo do férum e Seus membros deverio angariar fundos de

parceiros financiadores Para cobrir os custos do Férum.

Clausula Quinta

Memorandum.,

Clausula Sexta
(Retirada on Expulsio de Membros)
*  Qualquer membro podera renunciar o presente acordo mediante 3 notificacio

prévia de seis meses ag Grupo de Coordenacio;

que reporta a interacg¢do entre os membros e parceiros;
*  Um membro do FMQO poderd ser expulso nas seguintes condicges:
1. Violagio de quaisquer disposicdes do presente MdE ou reincidéncia
€m actos que prejudiquem a reputacdo do Férum;
2. O membro em causa recebera por escrito um aviso por parte do GC
no qual estard expressa a intencdo de expulsdo. 0 membro podera

responder 3 notificacdo e a decisgo final cabers ao GC;

Clausula Sétima

boa-fé, previsto na Clausula Primeira, devers Ser sempre convocada,

Clausula Oitava




(Duragio e Entrada em Vigor)
0 prazo deste acordo é de trés anos, excepto se for denunciado mais cedo, de acordo

com as suas disposices acima. O mesmo tem efeito a partir do ano 2017,

Assinaturas dos membros:

N'weti

CESC

CcIp

FDC

HELVETAS Swiss Corporation

ROSC

Action Aid Mocambique

GMD

FORCOM

MEPT

PSCM-PS

NAIMA +

JOINT

OMR

WATERAID

FORUM MULHER




MULEIDE

IESE

NAMATI

Maputo, aos

—deAbril de 2017
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Budget Monitoring Forum

Memorandum of Understanding

Between
N’'weti — Comunicacso para a Saude;
Centro de Aprendizagem e Capacitag¢do da Sociedade Civil (CESC);
Centro de Integridade Publica (CIP);
Fundagdo para o Desenvolvimento da Comunidade (FDC);
HELVETAS Swiss Corporation;
Férum da Sociedade Civil para os Direitos das Criangas (ROSC);
- ActinAid Mogambique;
Grupo Mogcambicano da Divida (GMD);
Férum das Radios Comunitérias (FORCOM);
Movimento de Educacgo para Todos (MEPT);
Plataforma da Sociedade Civil Mocambicana para Proteccao Social (PSCM---PS);
NAIMA + Liga das ONG’s (JOINT); -
WaterAid Mogambique;
Observatério do Meio Rural (OMR);
Férum Mulher;
Mulher, Lei e Desenvolvimento (MULEIDE);

Instituto de Estudos Sociais e Econémicos (IESE);

Namati —-Mogambique




First clause
(Framework, Principles and Purpose of the Partnership)

The members of the Budget Monitoring Forum (FMO) - a platform of civil society organizations focused
on and interested in public finance management - establish this Memorandum of Understanding (MoU)
with the purpose of implementing the initiative to strengthen its collective action to monitor and
influence fiscal and financial policies, based on the State Budget (OE), as well as influencing their
equitable allocation to priority sectors for the benefit of disadvantaged groups .

The initiative is implemented by a Coordination Group (CG) composed of 4 organizations, among which
there will be a general coordinator, following a rotation every three years. The GC has a 3-year term
with the possibility of renewal. The GC rotation should guarantee the institutional memory, through the

documentation of the processes.
Objectives of the FMO:

General: Strengthen the collective action capacity of Civil Society Organizations (CSOs) to monitor and
influence fiscal and financial policies, based on the OE, for the benefit of disadvantaged groups.

Specific:

o Raise the level and quality of CSO participation in monitoring and influencing the budget process
for the benefit of the most marginalized groups in society;

o Contribute to greater transparency of budgeting processes through availability and access to
information (sharing of studies, experiences, WMO positions at national, regional and International);

. Collaborate in mutual capacity building and information sharing among civil society members
and parliamentarians in public planning (OE and PES), Debt Management, Aid Effectiveness and General

Accounts. State;

. Influence the improvement of the government's accountability system in relation to the
management of public finances by promoting simplified methodologies to ensure greater involvement
of citizens;

o Collection of evidence at the level of the constituencies through auscultation to inform O job
two parliamentarians, in preference before gives approval of OE and the Balance of Government
Execution in the Republic.

. Create synergies between partner organizations, from those working in the research and
training sec- tors to those operating in specific thematic areas of advocacy to influence the social budget
for the benefit of the most disadvantaged groups, particularly the child and woman;

The FMO focuses on the analysis of budgets (central, district and municipal), the General State Account
(CGE) and all actions or laws that have implications in the OE.



The signatory organizations of this Mol agree to base their connection on the following principles:

o Transparency, accountability and accountability accounts;

0 Sharing broadly information not protected by a confidentiality regime;

o} Compliance with the duties of all members, including contribution to the activities of the Forum;
o Consultation and permanent exchange of information;

o} Human rights and trust.

Second clause
(Role and Responsibilities of Coordination Group Members)

The four organizations that make up the GC have the following responsibilities and roles:

o Overall supervision of the activities;

. Facilitate the development of information and technical and themes;

) Support the development of advocacy strategies and dissemination;

. Cooperate friendly and professionally with all partners;

o Respect the decisions taken by the members of the Forum;

. Participate in the decisions of the Forum as part of the coordination and implementation
structure;

. Ensure successful implementation by results foreseen.

In the Coordination Group, the Leading Partner (PL) is elected for the daily implementation of the Forum
activities. The PL has as the tasks following:

o Ensure the implementation of the Forum;
o Manage activities and funds in close collaboration with members of the GC;
o Coordinate the training activities of the Forum members;
o Coordinate the process of selecting consultants to carry out technical studies;
o] Manage the website, including Facebook Forum;

Third Clause



(Program Collaboration, Mutual Respect, and Transparency Rules)

The FMO members agree to establish strong collaboration among themselves, based on the principles
reflected in the First Clause of this MOU. In this phase and in a spirit of inter-program collaboration, the
two following Principles also apply:

| Respect the autonomy of the other partners involved in the materialization of the activities of
the Forum, especially as regards the individual relationship between the different members and
partners;

. Mutual respect bétween the members of the Forum in general and within the framework of the
initiatives referred to in Clause First;

. Each member will apply in its own operations the rules of transparency found in its own policies,
strategies and / or communication plans and those agreed with the partners involved in the initiatives
listed in the First Clause

o All public statements pertaining to the activities of the Forum should be in line with the
positions of the Coordination Group and submission for approval before launch;

. Each subscribing organization of the Forum, in the act of visualizing its actions, shall include the
logos of the constituent partners of equal size and prominence.

Clause Four

(FMO Funding and Funds)

. The Forum operates on the basis of the contributions of its members, based on the activities
yearly;

. Each member organization will contribute to FMO and expenses will be shared equally among
members

o The Forum Coordination Group and its members should raise funds from funding partners to
cover the costs of Forum.

Clause Five
(About Membership)

A member of the FMO may be a member of any CSO that identifies and shares the objectives of the
Forum and commits itself to comply with the provisions of this Memorandum.




Sixth clause
(Withdrawal or Expulsion of Members)

. Any Member may withdraw from this Agreement upon six months prior notice to the
Coordination Group;

o in applicable cases, the withdrawal of a member of the Forum may include reimbursement of all
unpaid financial resources. It may even require the delivery in all the assets (not used) and equipment
received for the implementation of a particular activity, as well as all formal documentation of
interaction between members and partners;

U An FMO member may be expelled under the following conditions:

1. Violation of any provisions of this MoU or recidivism in acts damaging the reputation of the
Forum;

2. The member concerned shall receive in writing a notice from the GC in which the intention to

expel shall be expressed. The member can respond to the notification and the final decision will be GG;
Clause 7

(Cases and Omissions)

All situations not foreseen in this MoU should be integrated and harmonized by agreement between the
signatory parties, which should be preceded by a dialogue with relevant consultation with the other
members. The principle of trust specified in Clause one should be invoked.

Eighth clause
(Duration and Entry into Force)

The term of this agreement is three years, unless it is renounced earlier in accordance with its provisions
above. The same shall apply from the year 2017.

Subscriptions of the members:

\
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Republica de Mogambique
CONSELHO CONSTITUCIONAL

Acérdio n® 5/ CC/2019
de 3 de Junho

Processo n® 6/CC/2017,

Incorporado Processo n® 8/CC/2017

Fiscalizacio sucessiva abstracta de constitucionalidade

I
Relatério

O Férum de Monitoria do Orcamento (FMO), Plataforma das Organizagdes da Sociedade Civil
(OSC), e outros dois mil cidadios devidamente identificados nos autos, representados pela advogada
Dra. Stela Santos, com escritério na Avenida Eduardo Mondlane, n° 149, 2° andar, salas 168 e 169,
no Bairro da Ponta-Géa, Cidade da Beira, e o Dignissimo Provedor de Justica vém 20 Conselho
Constitucional solicitar a apreciagio e declaracio da inconstitucionalidade ou tlegalidade da norma
contida no artigo 1 da Resolugio n® 11/2016, de 22 de Agosto, que aprova a Conta Geral do Estado
(CGE), referente ao exercicio econémico do ano 2014, com forca obrigatéria geral, ao abrigo do

disposto na alinea g) do n® 2, do artigo 245! da Constitui¢do da Republica de Mogambique (CRM),

1Coma actualizagdo da Constituicdo da Republica, pela Lei n° 1/2018, de 12 de Junho, o artigo 245 passou a ser244.



conjugado  com as alineas g) e f) do n® 2, do artigo 60 da Lei n° 6/2006, de 2 de Agosto, com a
nova redaccio introduzida pela Lei n° 5/2008 de 9 de Julho, ambos da Lei Otgénica do Conselho

Constitucional (I.OCC), aduzindo como fundamentos os seguintes:

11. A EMATUM — Empresa Mogcambicana de Atum, SA, contraiu em 2013 um crédito no valor de
USD 850 milhées, através da emissio de titulos privados “exro bonds junto do “Credit Suisse
Gronp” destinado a importacio de embarcagbes e equipamentos de pesca e para a proteccio
costeira sem que para tal tivesse tido a prévia autorizagio da Lein® 1/ 2013, de 7 de Janeiro, que

aprovou o Or¢amento do Estado para o ano de 2013.

1.2.0 referido crédito foi garantido pelo Estado e no ano de 2015 veio 2 ser reestruturado, devido 3
incapacidade verificada no pagamento das prestacdes entio acordadas (v. Tribunal Adwministrativo
(IA): Relatério sobre a Conta Geral do Estads de 2015 (CGE, 2015), p. X-2; Assembleia da Repatblica
(AR): Conta Geral do Estady de 2014, (CGE, 2014) Vol I, 2015, by 51-52; ¢ AR: Relatério da
Comisséo Parlamentar de 1, nqnétito da_ Assembleia da Repiblica, Para Averiguar a sitnagio da Divida Prblica,

de Novemebro de 2016 (CPI), - 28, 33).

1.3. Sucede, porém, que a Lei n° 1/2013, de 7 de Janeiro, que aprovou o Orcamento do Estado de
2013, fixou, no seu artigo 11, que o valor limite para a concessio de avales e garantias a conceder
pelo Estado é de 183.500 mil meticais, correspondendo ao contra valor de USD 5 milhges, o

que contrasta com o elevado montante de USD 850 milhées, valor da divida contraida (AR: CPJ,

» 33).

1.4. Refira-se, entretanto, que nio obstante os limites estabelecidos, a Conta Geral do Estado (CGE)
de 2013 foi omissa no tocante 3 informacio dos avales e garantias concedidos pelo Estado (TA4:

Relatirio sobre a Conta Geral do Estado de 20 13, p. X-16).

1.5.Todavia, a Assembleia da Republica veio a aprovar a Conta Geral do Estado, referente ao
exercicio econdémico de 2014, através da Resolugio n° 11/2016, de 22 de Agosto,

especificamente no seu artigo 1, por via da qual se pretende convalidar “uctos reconbecidamente

nnlos”.




A. A coatratacio de empréstimo, ndo-concessional, no valor de USD 850 milhées,

atraves da emissdo de titulos privados “euro bonds”, Junto do Credit Sujsse Group

2.1. Por escritura publica de 2 de Agosto de 2013, foi constituida a EMATUM, SA, sob a forma

de sociedade anonima; todavia, a sua estrutura accionista denota tratar-se de uma seociedade

andnima_exclusivamente detida pelo Estado mogambicano (¢ BR. »° 71, IIT série, de 5 de
T el denaa pelo Estado mogambicano

Setembro de 2013, ¢ BR. »° 171, IIT série, de 16 de § etembro de 2073, ¢ 4R CPL pp. 24-25 ¢ 28), entretanto,

consideram os Requerentes que embora se tenha constituido sob a forma de sociedade anénima e
sujeita as disposicées do Cédigo Comercial, aquela ndo adquire por esse facto a qualidade de
«empresdrio comercialy, posicio que é fundada nos termos do preceituado no n° 1 do artigo 15

do Decreto-Lei n°® 2/2005, de 27 de Dezembro, que aprova o Cédigo Comercial.

2.2.  Mesmo que portadora de uma matriz comercial, o facto de corporizar entidades de direito
publico, o seu regime jurdico enquadra-se no exercicio da Administragio Piiblica sob a forma
privada (¢fi. AR: CPI, p. 67), integrando a Administracio Piblica €m sentido objectivo, o que
vale dizer que wna medida e que sgja admissivel a actuagio Juridico-privada para cumprimento de tarefas
administrativas, existern as “formas iwj’dico-gdvadas ”. mas nio a liberdade e as possibilidades
da autonomia privada, Jd que as normas de Direito Privade Leral, sempre sio complimentadas, substituidas on
modificadas pelas normas de Direits Prblicoy [...], nio restands & Administragio, independentements da Jorma de

actuagio escolbida, sendo 4 de agr, sermpre, de acordo com o ofim on conjunto de fins para os guass Joi constitniday.

2.3.  Sustentam ainda os Requerentes que a EMATUM, SA, por nio gozar da autonomia privada

negocial plena, acha-se vinculada 2 um conjunto de obrigacdes juridico-piiblicas, de entre as quais

importa referenciar: (7) ¢ principio da prossecucio do interesse publico (art, 249/7, 1. parte, da
CRM); (2) o ptincipio da legalidade, rectius, da jurisdicidade (art. 249/2, 1.° parte, da CRM); e (3)

o principio da eficiéncia ( art. 250/ 1 da CRM).

2.4, Na concep¢iio e gestio deste tipo de empresas, deve-se dar primazia 3 prossecugio do
interesse publico, que ¢ definido pelo Governo, enquanto 6rgio superior da Administracio Pablica,
imbuido por um dinamismo no seu sentido e contetdo, adequado a0 tempo e as opcdes

estabelecidas por lei com vista 3 prossecugio do bem comum.

2.5.  Em sede da Comissio Parlamentar de Inquérito (CPI), apés a andlise dos pressupostos para

a contratacio do crédito pela EMATUM, SA, chegou-se a0 entendimento de que o mesmo foi



mobilizado tendo em conta «a existéncia de amedgas a soberania, integridade territorial, nomeadamente
caracterizada por actividades ilicitas de pirataria maritina, imigragio ilegal, trifico de drogas, pesca ilegal, presenga de
Jorgas privadas de seguranca maritima a Droteger alvos privados nas dguas territoriais nacionais, insuficiéncia de meios

Jinanceiros ¢ humanos para a eficaz, protecgio da soberaniay (AR: CPI, pp-4e16-17).

2.6.  Pese embora se mostrasse definido que o objecto principal da EMATUM, SA, fosse o
exercicio da actividade pesqueita do atum e de outros recursos pesqueiros, incluindo a pesca,
recep¢ido, processamento, armazenamento, manuseamento, (rinsito, comercializagio,
importacio e exportacio desses produtos, podendo exercer outras actividades, desde gue devidamente
antorizadas ou que os sdcios assim o deliberens; ¢ que essas actividades sejam conexas 4 actividade principal
(¢fr. BR. n° 71, III série, de 5 de Setemsbro de 2013, ¢ BR. un° 171, III série, de 16 de S, eternbro, e AR: CPI, bp-
24-25 ¢ 28), vetificou-se, porém, que do crédito total de USD 850 milhdes, o montante de USD 500
milh&es foi alocado 20 Ministério da Defesa Nacional para garantir a seguranc¢a maritima, ¢ o USD
350 milh&es, destinado 3 aquisi¢io de navios de pesca de atum, pegas de reposicio, licencas e outros

activos comerciais.

2.7. A evocada protecgio costeira, por ser matéria de competéncia exclusiva das Forcas Armadas
de Defesa de Mogambique (gr. o art.” 8 da Lei n° 17/97, de 1 de Outnbro, Lei da Politica de Defesa ¢
Seguranga, ¢ o que se escreven a esse respeito no AR: CPL pp. 44-47), néo se enquadra no objecto social da
EMATUM, SA, ficando evidente que a2 Administracio Pdblica devers estar vinculada nio apenas a
lei, mas também 4 Constituicio (. arz.° 249/2, 2.° Parte, da CRM), ¢ a um conjunto de principios [...],
qae vinculam a Administragio Piblica, mesmo quando esta actna no uso de poderes disericiondrios, on sob modos de
actuacdo do Direito Privado, sendo hodiernamente justificivel que se faca referéncia ao principto da
Jurisdicidade. Assim, as entidades como sio o caso da EMATUM, SA, «ndo deixam de ser pathlicas no

exervicio da iniciativa econdmica, isto mesmo gHe usem formas oun instrumentos de direito Pprivado, pelo gue nio

podem gozat, por definicio, de «liberdades», antes obedecem o ptincipio da legalidadey.

2.8.  Os Requerentes alegam na sua peticio que a proposta de Lei do OGE 2 ser submetido a
Assembleia da Reptblica é da iniciativa reservada do Governo (art. s 204/1 ¢ 206/ 1 a) da CRM), deve conter
toda a informagao fundamentadora sobre as previstes de receitas, os limites das despesas, o Jinanciamento do dfice ¢
Yodos os elementos que fundamentan a politica orcamental e, para efiitos de aprovagio, nos termos dos n’s 1, 2 ¢ 3 do

artigo 30 ¢ alinea m) do n° 2 do artigo 279, ambos da CRM.




Concluem, os peticionirios, que aquele empréstimo #as Joi por isso, antorizado pela Lei n° 1 /2013, de 7

de Janeiro, que aprovon o Oryamento do Estado Para o ano de 2013 (oi. AR: CGE, 20 14).

29. Mais ainda, salientam os Requerentes, que o empréstimo foi contraido nas condi¢des

normais de mercado, e por esse facto, foi violado o contetido do n° 2 do artigo 9 da Lei n° 1/ 2013,

de 7 de Janeiro, que aprovou o orgamento do Estado para o ano 2013, o qual determina que os
€mpréstinos a contratar pelo Estado devetiam Larantir wm grau de concessionalidade jgual
ou superior a 35%,

3. Na mesma linha do petitério, os Requerentes entendem que a CGE aprovada sem
incorporag%o de informac3o relativa 4 divida publica nos termos em que prescrevem as alineas b), c)
e €), do artigo 47 da (LSISTAFE), viola igualmente de forma directa a CRM, dai e 2 AR, no

exercicio da sua funcio revista no artico 131 da CRM, terd aprovado uma Conta Geral do

Estado incomg]eta, porgue nio continha todos os elementos essenciais para a sua

apreciacio, na medida em que este empréstimo foi contraido, sem a devida autorizacio da

Assembleia da Repiiblica, prevista na alinea p) do n° 2 do artigo 179 da CRM, norma

habilitante para «antorizar o Governo, definindo condigies gerais, contrair on a conceder empristimo [...], por
peréodo superior ao excercicia econdmicos. (¢fr. AR: CGE, 2014, 17yl 1 2015, b 52; TA: Relatério sobre 4 Conta
Geral do Estads de 2014, b X-21; CGE, 2015, p. X-22).

B. A Concessio do aval do Governo, ao empréstimo néo-concessional, no valor de UsD

850 milhées, através da emissio de titulos privados “euro bonds”

4. O Relatério e Parecer do Tribunal Administrativo emitidos no 4mbito da anilise do (OGE) de
2013, referem que, «o Governo, sem a devida antorizagio, emitin avalys ¢ Larantias no valor fotal de 28.346.620
mil Meticaisy (v. TA: CGE, 2015, 2P X2, p. 16 ¢ 22; AR: CGE, 2014, Vol. 1, 2015, pp. 5 7-52; ¢ AR:
CPL, pp. 28, 33), quando, o limite previsto para tal concessio referente a0 ano de 2013 fora de
183.500 mil Meticais, o equivalente 2 USD 5 milh&es (AR: CPIL p. 33), (. AR: CGE, 2074, 1o/, I, b

52).



C. Consequéncias juridicas
Dos vicios invocados

5. Ainda na sua linha argumentativa, entendem, os Requerentes, que 2 lng do Direito mogambicano,
Tanto o referido empristimo contraide pela EMATUM, SA, como o aval concedido pelo Governo congregam
conjunto de vicios, todos reconduziveis & qualificacio ¢ ao regime da nulidade, ¢ tomam como fundamento os

seguintes pressupostos:

5.1.1. Quanto ao empréstimo contraido pela EMATUM, SA, em 2013, no valor de USD 850

milhGes, através da emissso de titulos privados “euro bonds”, junto do Credit Suisse Group:
’ P J P

Consideram, os peticionarios, que & nulo por usutpacdo de poder, nos termos da alinea a)don’

2do art." 129 da Lei n °14/2011, de 10 de Agosto, Lei do Procedimento Administrativo (1.PA ),

na medida em que a sua contraccdo nio obedecey ao estipulado na alinea p)don®2do artigo 179 da
CRM, isto é, carecia de autotizacio da Assembleia da Reptiblica, a0 que acresce o facto de ndo ter
sido inscrito na Lei n° 1 /2013, de 7 de Janeiro, a que aprovou o referido OGE para 0 mesmo

exercicio econémico (g 4R: CGE, 2014, Vol I, 2075, b 52), e ainda, € pulo por desvio de poder,

10s termos da alinea b) do n.° 2 do art.* 129 LPA, pois que o Governo considerou que o

interesse publico primario a prosseguir com a contraccio do empréstimo seria a futela da soberania ¢ dy

Patriminio nacional.

5.1.2. Tendo presente, ainda, que o empréstimo em causa foi contraido nos termos normais do

mercado, sendo por isso nio concessional, viola-se o estabelecido no artigo 9 da Lei n° 1 /2013, de 7

de Janeiro, daf que ¢ nulo o contrato de mutuo entio firmado, agora por violacio de lei, em

sentido_estriro, pelo facto de ter sido concretizado de acordo com as condigSes normais do

mercado, evidenciando-se, por esse facto, como ndo concessional

5.1.3. Outrossim, 2 ptoposta de OGE nio acolheu fodys 2 tnformagio fundamentadora sobre as Drevisies de
receitas, os limites das despesas, o financiamento do défice ¢ todos os elementos qe fundamentam a politica orcamental

(art.” 130/3 da CRM e altnea ) do art.” 24/4 da LSISTAFE) foi para ofeitos das alineas ) ep)don®2 do

art.” 179 da CRM e por isso o empréstimo em referéncia njo constava da Lei n.° 1/2013. de 7
de Janejro, que aprovou ¢ Orcamento do Estado para o ano de 2013. Sends bor isse nuldo, por

violagdo de lei em sentido amplo (a2 Constituigﬁo ).

e



5.2.1. Quanto ao aval concedido pelo Governo, a empresa EMATUM, SA, pata a

contracgio do referido empréstimo.

Pelo facto de que a realizagio das despesas priblicas tem como limite as suas proprias dotacSes
orcamentais no correspectivo exercicio econdmico, o Governo encontra-se vinculado a prévia
autoriza¢do para que possa contratar empréstimos naquele montante e dentro das finalidades e
condi¢des nela referidas, nos termos da alinea p) do n° 2 do artigo 179 da CRM.

5.3.1. A Resolugdo da Assembleia da Republica que aprova a Conta Geral do Estado
referente ao exercicio econémico de 2014, Resolugio n° 11/ 2016, de 22/08/2016

Pela evidéncia e concurso de vicios de que se mostra inquinada aquela Resolucio, é ébvia 4 declaracao
com Jorga obrigatiria geral da inconstitucionalidade oy da ilegalidade origindria, o que acarreta como

consequéncias, o previsto no n° 1 do artigo 66 da LOCC, ou seja, 4 nubidade dos actos Draticados ¢ 4

insusceptibilidade  de DProduzirem  gualguer efeito Jenanceiro [...] Nio sendo _admissivel qQualquer
convalidacio ou sanacio a posterior,

5.3.2. E ainda, o facto de (7 ) @ nulidade operar ipso jure, as decisdes jutisdicionais que 2 reconhecam
€m um valor meramente declarativo; (2) a nulidade pode ser invocada a todo o Tempo (parte final do art. * 245/ 1 da
CRM), pode ser impugnada por qualguer nm dos supeitos previstos no art. © 245 /2 da CRM mesmo que ndo esteja
directamente interessads na eliminagdo do acto e, pot fim, (3) a nulidade ¢ impossivel de sanagio ou convalidacio.
Deste modo, os actos, porque manifestamente nulos, deve a Assembleia da Republica abster-se de
“nentralizar” uma susceptivel declaracio administrativa ou Jurisdicional de inconstitucionalidade oy de ilegalidade,
através da convalidagio retroactiva, por siriples acto ds conteddo normative (on mesmo legislativ), de umi conjunts de
actos praticados em violagio dos dispositives constitucionais on legais acima referidos |[...], como se pretendey fazer com
a adepgio da Resolugio da Assembleia da Repriblica gue aprova a Conta Geral do Estady referente ao exerciio

econdmrico de 2014, ela pripria ferida de nulidade, por vielagio da lei em sentido anplo.

5.3.3  Assim, O legislador nis pode “constitucionalizar” através de lei, ¢ muito menos de um simples acto de
conteddo normative, como ¢ a Resolugiao, o que ¢ inconstitncional ou ilegal, a ser declarado pelo Conselho
Constitucional, por existéncia de um limite negativo geral vincnlativo do legislador: Proibicdo de reproducio, através

de les, da norma declarada inconstitucional,



Os Requetentes terminam solicitando gae seja declarads wnconstitucional ou ilegal, com Jorga obrigatiria geral,
bor violagdo da lei em sentidy amplo, o artigo 1 da Resolugio n° 11/2016 (BR n.” 100, I Série, de
22/08,2016), que aprova a Conta Geral do Estado referente ao exercicio econdmico de 2014,
Z0s rernos do 11°1 do art. * 245 da CRM. e do n°1do art.* 66 da LOCC

Juntaram assinaturas e fotocopias autenticadas de Bilhetes de Identidade.

Admitido o pedido, em cumprimento do disposto no artigo 51 da Lei n° 6/ 2006, de 2 de Agosto,
Lei Orginica do Conselho Constitucional (LOCCO), do mesmo foi notificada 2 Assembleia da

Repiblica para, querendo, sc pronunciar sobre o requetido, na qualidade de érgio autor da norma

impugnada.

Verificando-se, potém, que 2 data do vencimento do Prazo fixado na disposicio legal acima
indicada, na sua nova redacgio dada pela Lei n° 5 /2008, de 9 de Julho, o Provedor de Justica veio,
port sua vez, formular um novo pedido, no qual se constatou que o objecto € coincidente com o que
foi apresentado pelo Férum de Monitoria do Or¢amento FMO e outros dois mil cidadios, o
Conselho Constitucional INCO1porou-o no processo respeitante a este Gltimo e mandoy notificar a
Assembleia da Reptiblica, a0 abrigo do artigo 64 da LOCC, para, querendo, se pronunciar sobre o
novo pedido, cuja factualidade aduzida & semelhante a dos Requerentes Iniciais, exceptuado o
suporte legal. Pois, o Dignissimo Provedor sustentou a ilegalidade, evocando os nimeros 2 e 3 do
artigo 15, da Lein® 9/ 2002, de 12 de Fevereiro (E-SISTAFE), e quanto a inconstitucionalidade, teve

como suporte legal o artigo 134 da Constituigio da Reptiblica.

Perante esta situacio, a Notificada unificou a sua resposta, fundando-se nos termos que, em sintese,

se alinham:

1. Questdes Prévias

Na qualidade de Orgio Autor da N orma, a Assembleia da Republica, mais adiante também tratada
indistintamente por AR e Notificada, no seu pronunciamento comega por suscitar trés questdes

prévias, expondo-as de seguinte modo:



1.1. Primeita Questio Prévia - A Resolugio n° 11/2016, de 22 de Agosto, ndo é acto

legislativo (Lei).

Entende, a Notificada, que pelo contetido do que dispde a alinea a)don®1 do artigo 244 da CRM,
a0 determinar que compete ao Conselho Constitucional: [-+-] a) apreciar ¢ declarar a inconstitncionalidade das leis
¢ a dlegalidade dos actos normativos dos drgdos do Estads, as competéncias do Conselho Constituciona)

ficam restringidas 3 declaragio de inconstitucionalidade das leis e da ilegalidade dos actos normativos

do Estado.

12.  Socotrendo-se, 2 Assembleia da Repiiblica, do que vem estabelecido no n° 1 do artigo 143 da
CRM, que fixa como actos legislativos as /eis ¢ o5 decreto-Jeis, e nio inclui a Resolugio neste figurino,
considera que é vedada ao Conselho Constitucional a competéncia para conhecer do requetido
pedido. No mesmo sentido, a Notificada refere que o artigo 182 da CRM estabelece que Oy actos

legistativos da Assembleia da Reprthlica assumen a forma de lei ¢ as demais deliberacios revester a forma de resolucio

¢ sdo publicados no Boletim da Repiiblica. As Resolugoes da Assembleia da Repitblica sz, por natureza, actos
politicos, subtraidos do Gmbits du competéncia do Conselpo Constitucional, e, nio sendo actos legislativos, ¢ sug
tfecdcia ndo depende da intervencio da vontade de outros digios do Estado; e, por fim, pela sua natureza sio
actos (1) de especifica relevincia institucional, (i) paralelos aos actes politicos do Presidente da Rgbu’b/z‘h ¢ do

Governo, ¢ (1i7) imediatamente subordinadps 5 Constituiedo.

1.3. Focalizando a atencdo sobre as Resolugdes, expende que os efeitos destas $30 notodrios
dmbito do Estado-poder; contendems com a sua dindmica organizativa ¢ funcional: vinculam-se, sobretuds, ao Principio

da interdependtneia dos dredos de soberania. No que toca a sua natureza politica, a sua validade ¢ ¢ficdeia estio

intrinsecamente ligadas a prépria Assemblesa dg Repaiblica, mesmo quando possuam cardcter normative, pelo
facto de ndo se acharem vinculados a0 Presidente da Republica, no contexto da fiscalizagio

preventiva da constitucionalidade, conforme dispde 0 n° 1 do artigo 246 da CRM.

14.  Baseando-se na teoria do mihs/ politico, é ainda entendimento da AR que pelo facto de certos
actos do poder serem insindiziveis Dbela simples invocagis, no caso concreto, de um motive de oportunidade
politica, considera que a Resolugio que aprova a CGE deve ser tida como institucionalmente
circunscrita & Assembleia da Republica, 6rgio que fiscaliza ou controla a execucio da actividade
financeira do Estado; ao Governo, enquanto érgio que realiza e executa a actividade financeira do
Estado e ao Tribunal Administrative, na qualidade de 6tgdo jurisdicional com competéncia para a

emissio do parecer sobre 2 CGE.




15.  Namesma linha argumentativa da teoria dos actos politicos, a Notificada sustenta que existe
uma actividade estadual que encerra em si a natureza politica, tradisionalymnte [--.] Zda corso nio redutivel
ao diretfo on nip apreensivel  normativamente. Fty assume-se como uma fungio Juaridicamente [yre, nip
condicionada ¢ antgnoma, Jora da teoria juridica g Estado, porque nio cabe na fungio legiferante,
executiva, ou jutisdicional, nio se pode de igual modo enquadré-la pela fimmui, tripartida juridico-
Jincional, identificada com 4 Separagio de poderes. Deste modo, a Resolucio da Assembleia da Republica
que aprovou a CGE referente ao exercicio econdmico de 2014, consubstancia bor exceltncia um
verdadeiro acto poiftics, e por esse facto, o Conselho Constitucional revela-se Incompetente para

conhecer do formulado pedido.

competéncias do Conselho Constitucional vém descritas n0 artigo 243 da CRM, segundo o qual,
compete ao Conselho Constitucional- [---] @) apreciar ¢ declarar 4 inconstitucionalidade das Jis e a ilegalidade
dos actos normativos dos Orgdos do Estado e adverte para a necessidade de se ter em atencdo a
T eadles dos Orgdos do Estado

epigrafe do artigo 142 da CRM, «Aetos normativosy, pois, ertoneamente se poderi concluir que %da a

Resolugiao ¢ um acto normative,

21.  No desenvolvimento do seu pPronunciamento, a AR expende que wmy Resolugio pods on niy
conter normas, As Resolugies gue, normalmente, sap nOTIRArivas sio aqguelas que nelas s Doders encontrar aspectos
Dositivos de regulamentagio social oz econdmica, nomeadamente, nos casos gy apreciagio de decretos-lei do Governp pela
Assembleia da Repitblica, eny caso de avocagio; as resolugies gue ractificam os Tratadps Internacionass, ag abrigo dp
artigo 18 da Constituigio, entre onlras; mas ja considera como Resolugies puraments politicas agnelas gue s
lgam a fiscalizagio Dolitica exercida pela Assepables da Repsiblica, nomeadaments as de apreciagio da Conta Geral
do Estads, apreciagdo dos Relatdrios dy execido annal das actividades dp Governo, as de antornzacdo do Presidente
da Repsiblica a deslocarse a0 estrangesro, as de eleiziio dos drgdos da Assembleia da Repatblica. Dai que conclu

que a Resolugiio que aprova a CGE de 2014, porque nao dispde normativamente sopye disciplina de s

3. Segunda questio

3.1. Ajunta ainda, a N otificada, que sendo o contrato de mituo celebrado entre a EMATUM, SA e
s seus credotes, o Grpo Credsr Swisse, firmads no estrangeiro, entre 0 Estady Mogambicano ¢ entidades

Privadas, com nacionalidade estrangeira, [...] um contrato J#ridico privady mlermacional, o mesmo é regalado pelp
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Direito dos conflites — Direito Internaciona) Privado — e nio se rege pelo direito que ¢ aplicado pelo

Conselho Constitucional, na sua qualidade de érgio de soberania,

4. Terceira questio

4.1. Como terceira questio, a Assembleia da Reptiblica, apés reconhecer 1€ 0 empréstimo contraid pela
EMATUM, SA, nzo Jora inscrito na Lei n° 1) 2073, de 7 de Janeiro, nio obstante esta empresa ter como
Gnico accionista o Estado, o certo ¢ que no respeitante ao wrduter Jnridico-administrative ¢ JHs-comercial,
8034, 710 entants, de autonomiy administrativa, financeing ¢ Dbatrimonial, o gue s rradug, o facto de o5 seus
oryamentos ¢ actividade contratual, incluindy 4 contracgido de empréstimos, terem, antonomamente, por orientacio

do artigo 6 da LSISTAFE, como centro de decisio os respectivos 6rgios sociais e nio o Estado.

Vai daf que 2 Assembleia da Repblica justifica a falta de inclusio na CGE de 2013 do empréstimo a
contratar por aquela sociedade de capitais publicos, facto que, segundo a Notificada, foi constatado
pelo Tribunal Administrativo que o Governo, semr a devida antorizagdo, emitin avales ¢ Larantias #o valor de
28.346.620 mil Meticais, Fistz constatagdo, mantém-se na apreciagio da Conta Geral do Estady d 2014, a gual
Joi aprovada pela Resolugao n° 11/2016, de 22 4 <Agosto, cuja suposta z'mamz‘z'z‘ﬂabﬂa/z'dadeprefeﬂde ver declarada,

4.2. Referindo-se ainda 3 indicada Resolugio, aponta que o seu artigo 2 declara que o Gaverno deve
observar gs recomendagies do Plendrio constantes no Parecer n° 1/ 2076, de 24 de Maro, da Conrissi do Plano ¢

Orgamento ¢ do Parecer do Tribuya) Adprinistrativo sobre a Conta Geral do Estado de 2014, o5 quais fazem parte

tntegrante da presente Resolugdo.

4.3. Seguindo aquele entendimento, a N otificada afirma que @ Conta Geral ¢ aprovada sem a convalidagio
das referidas irregnlaridades, ji q#e a Resolugio refere, Textualmente, gue o5 Pareceres dp Plendrio da Assembleia 4y
Repiiblica ¢ do Tribunal Administrativo_fazen parte integrante da Resolugdo em referncia. Daj que, de acordo

com a Assembleia da Republica, a aprovacio da CGE de 2014 ndio convalida o empréstimo ora em

causa.

11




5.1. A ideia geral de que a Assembleia da Repuiblica devetia ter tejeitado o Otcamento de
2017 e reconduzido o anterior ao abrigo do no n°1 do artigo 27 da LSISTAFE, segundo o qual
Nao sendo aprovada proposta do Orpamento do Estad, ¢ reconduzido o exercicio econdmicy anterior, coms os limites
nele identificados, incluindo os dajustes verificados ao longo desse exercitio, mantendp-se assim, em vigor até g aprovagio

de novo orgament.

Neste sentido, a Assembleiz da Reptiblica afirma que semelhante entendimento encerrg consigo um
equivoco, na medida em que tal facto apenas ocorre quando o orcamento proposto para o ano
seguinte no ¢ aprovado e como o Governo niio pode funcionar sem orcamento, é desencadeado
aquele mecanismo ao abrigo do no n° 1 do artigo 27 da LSISTAFE ¢ do artigo 192 constante do
Regimento da Assembleia da Reptiblica, o gue nada tem a ver com a Conta Geral do Estady, pois esta € um

Documento de prestagio de contas do Estady relativas a up Certo excervicio econdmrico,

Larantias sem antorizagio parlamentar no ano de 2013,
5.2. A (i) legalidade ou (in) constitucionalidade do empréstimo

Ainda no 4mbito do pronunciamento sobre o requerido pedido, a Assembleia da Republica sublinha,
depois de ter discorrido acerca das funcSes do Governa, que o seu poder discricionario deve ser
manifestado no guadro juridico imposto pela Constitnigio ¢ demais Jeis, ou seja, ‘O Estado subordina-se 3
Constituigio ¢ funda-se na kegalidade’. Nesse sentido, no ano de 2013 ¢ Govermo tinba a obrigaio de prestar

Larantias e avales dentro dos limites impostos pela Lei Orcamental 5, /2013, de 7 de Janeir,.

Todavia, os factos ocorridos indicam que o Governo contrasy W empréstinie no valor superior aos gyales ¢
Zarantias previstos na I ei Orgamental, o gue wpunba um dever especial de o Governo, na Darle excedente, tivesse
solicitado uma antorizagdo parlamentar bara a prestagio das garantias [alinea p) n." 2 g, artige 179 dy
Constituigio].

5.2.1. Na sequéncia dessa constatacdo, a Assembleia da Republica conclui qQue as garantias foram

Prestadas de forma ilegttima, cuja consequéncia € a sua nulidade, Entretanto, considera que esta mulidade deve ser

declarada pelp o1gdo competente, fendo em atengdo as conseguéncias priticas resultantes dos contratas Jirmados
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internacionalpents ¢ da legitimidade dp Governo, que a9 agir, no Pplano internacional, Jlo ens nome dy interesse dg

Estado.

sobre a constituicio, natureza e regime juridico aplicvel 3 empresa EMATUM, SA, e vem a
considerar esta como Integrante do sector empresarial do Estado, sustentando dai gze o empréstime
contraidgo pela EMATUM, SA. tory natnrexa priblica e visa, essencialmente, a prossecugdy dp interesse piiblico a
cargo desta empresa. Decorre aindy qgue 1#do pagands a Yempo a enmpresa as prestagies devidas, 0 Estads, como Sarante
da divida, ¢ como titular dg enpresa, em dltima andlise, dee Pagar as prestagies vencidas, sob Dbena de excecupiio

Judzcial internacional

5.3.1. Referindo-se 3 nulidade das garantiag prestadas, que no sey ajuizamento se mostra jé assente,
intetroga-se s ¢ 6@70 do Estado pode on ndo declarar a nulidade das garantias prestadas, a0 que conclu que a
wulidade do acto de emissio d Larantias ndo implica, |.. 1 gnalguer lesgo dos direitos dos credores, .. 1 enguanto a
nulidade nio_for declarada, o CPréStingo subsiste ¢, uma ve3. declarada pela Assembleia dy Repiibiica, par Jorga do

artige 289, n." 1 do C, ddigo Civil, haverd lugar 4 restituiziio Ppelos devedores de tydp o que tiver sido prestads.

5.3.2. Salienta, 2 N otificada, que o facto de o Estado ter emitido as garantias, assumiy Conpromissos no
Dlano internacional ¢ submetsn-o aos  ordenansentos estrangeiros, nomeadamente, ; legisiagio vigente na Gra-
Bretanka, e que nessa sequéncia, o Eszady Mogambicano sers J#igado 10 Reino Unido semy 1 Jazer valer dessa
qualidade (perda de tmnnidade), nos actos relativos CALOS comercials ou de omtra naturexa, o que acaba colocandy o

Estado numa sttnagdo delicada, como ente Soberano.

5.4. No que sc refere 3 tese de que a Assembieia da Repiblica legalizou ou convalidou as
dividas pela Resolugio n.° 11/2016, de 22 de Agosto, a Notificada reconhece que as garantiag
prestadas estio feridas de vicio de violagdo da lei, afirmando que A contracedo de empréstinos pelo Estadp
o0# concessdo de garantias, bodiernamente, o de Jorma generalizada no mundy democrdtico, eXige @ antorizagio
parlamentar, pois, [.. | corvesponde a nma das vertentes & que s¢ desdobra o principio da legalidade, gue cobre toda 4
actividade financeira do Estady ¢ [--.] @ sua génese reside na necessidade de assegurar g#e o5 representantes do Poyy

nianienhans nm efectivo control contra gs Tentativas de aumento de receitar ¢ despesas pitblica,

5.4.1. Com base nesse fundamento, a AR sustenta que o Estado ndo pode remsarge o#t furtar-se de
cumprir obrigagdes internacionais, sob alegacdo de o Governo ter viojudy disposigies de direito interyp, Perante esta

situago, a Notificada entendey melbor aprovar a Conta Geral dp Estado que inclui os 7apas demonstratives dos
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Pagamentos fidtos pelo Estads relativaments as dividas da EMATUM, SA., visando facilitar o comtroln desta

actividade financeira do Eistady,

legais, mencionando destacadamente 2 CRM que, no seu arti 0 131, lhe confere competéncia
gais, que, 3 P
genérica de fiscalizar 2 gestio financeira do Estado, sendo o momento mais crucial e significativo, [...] 0da

aprovagio da Conta Geral do Estady,

Adesdo de Mogambigue a5 Instituigdes de Bretton W oods, que estabelece que as garantias do Estady 4o consideradas

dtvidas e, por esse Jacto, deveny sor reflectidas na Conta Geral dy Estads.

Conclui, a Assembleia da Repiiblica, que:

2. O pedido de declaragio de inconstitncionalidads 0#t ilegalidade da Resolucio n.” 71/ 2016, de 22 4
Agosto, deve ser negado, pois 2 sua subsisténcia tepresenta a oportunidade politica, dp s Jazer o
acompanbamento pela Assembleia da Repiiblica, como drgdo de controlo politico da Administragio Priblica ¢
bele Tribunal Adpinistrative, comy digdo gue emite o parecer sobre 4 Conta Geral dy Estado, dos
movimentos financeiros gue 0 Governo vai realizands bara o pagamento das dividas da EMA TUM, $A4.,
belo facto de o Estads ser o garante da obrigagdo.

3. Termina, a Assembleia da Reptblica, por considerar que o pedido de declaragio da
inconstitucionalidade do artigo 1 da Resolucio n.° 11 /2016, de 22 de Agosto, que aprova a
Conta Geral do Estado, referente ao exercicio econémico de 2014, deve ser declarado

improcedente, mantendo-se subsistente a referida Resolucio.

dispositivo legal.
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II

Fundamentagio

A este respeito, urge reconduzirmo-nos ao elenco dos fundamentos de que 2 AR se socorre para o
afastamento deste Conselho na apreciagio do pedido, tanto dos Requerentes Iniciais, assim como do

Dignissimo Provedor de Justica, dentre os quais avultam os seguintes excertos:

- Os actos logistativos da Assembinizg da Repiblica assumen a Jorma de lei ¢ as demass deliberagies revestems a Jorma
de resolugdo ¢ sGo publicadss 10 Boletipg da Repatblica. Ay Resolugoes da Assembieia da Repitblica sio, por natnresa,

aclos politicos, subtraidos do Gmbite dg competéncia do Conselbo Constitnsional,

- (--.) wma Resolugio pode on nis conter normas. As Resolugies gue, normalmente, sis normativas sgy aquelas gue
nelas se poden: encontrar aspeclos positivos de regulamentagio social on ocondmica, nomeadamente, nos casgs de
apreciagio de decretos-lei do Governo pela Assembleia da Repiiblica, em caso de avocagdo; ao abrigo dp artigo 18 da
Constituigho, entre outros, mas Ja considera como Resolugies puramente politicas aguelas gue se ligam a
Jiscalizagdo politica exercidy Pela Assembleia da Repatblica, nomeadamente as g apreciagio da Conta Geral dy
Eistado, apreciagio dos Relatérios 4 excectigdo anual das actividades dy Gorverno, as de antorizagdo do Presidente dg

Repriblica a deslocar-se ao estrangeiro, as de eleizio dos d1gdos da Assembleia da Repaiblica.

politico.
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A atgumentagio vigorosa que anima a Notificada, pw ==

em exame, considerando-a puramente politica, é

justicialidade das resolucées, tomadas como um acto <=

de que promana, a que se associa o ptincipio de separz=

as mesmas se conformam com a constituicio e com a 1 «=
No caso de que nos ocupamos, nio se coloca nenh ==
jurisdicional ou nio, dada a singeleza da Resolugzo n® 1 S

a declatar que E gprovads a Conta Geral do Estado refer=

normativamente sobre disciplina de 4rea alguma.

Jara novit curia. Contratiamente ao pedido dos peti«c —ommmmmmm—m""

inconstitucionalidade, colocando, disjuntivamente, a ile o —m—

subjacente nesta demanda radica essencialmente na viola < =
Executivo, como a seguir demonstra, no que interessa ac =

pela Assembleia da Republica no seu pronunciamer: <=

empréstimo contraido pela EMATUM, SA, nio fora ir::

<

YA

declara expressis verbis que ¢ Governo contrain um empréstineo 1o
Ly Orgamental, o gue impunha um dever especial de 0 Gover

ailorizagdo para a prestagio das Larantias [alfnea p) n° 2 do artige

AR reconhece que as garantias foram prestadas de forma 7/
ressalvando que esta nabidade deve ser declarada pelo drgdo compe e
resuliantes dos contrates Jirmados internacionalmente ¢ da legizzrr=

Intmacional, f¢-lo em nomse do interesse do Estads.

Como ¢ evidente, indiscutivelmente o Governo actuou =
Inequivocamente 2 tespectiva alinea p) do n® 2, do artiges
exclusividade da competéncia da Assembleia da Republica -—
eDIistimos, a realizar ontras operagbes de crédito, por periodo superdo =
limeite dos avales a congeder ag Estado, isto por um lado e, por outro..

129 da Lei n° 14/2011, de 10 de Agosto, pela pratica de ==

usurpacio do poder, conflituando desde logo com o artigo I



A argumentagio vigotosa que anima a Notificada, pugnando pela insidicabilidade da Resolucio ora
em exame, considerando-a puramente politica, é consentdnea com a tese cldssica da ndo
justicialidade das resolugdes, tomadas como um acto eminentemente interno do 6rgao de soberania
de que promana, a que se associa o principio de separagio de poderes, e isto no pressuposto de que

as mesmas se conformam com a constituicfo e com a lei.

No caso de que nos ocupamos, nio se coloca nenhuma controvérsia atinente 3 controlabilidade
jurisdicional ou nio, dada a singeleza da Resolugio n® 11/ 2016, que apenas se limita, no seu artigo 1,
a declarar que E agprovada a Conta Geral do Estads referente ao exercicio econdmico de 2014, sem dispor

normativamente sobre disciplina de area alguma.

Jura novit curia. Contrariamente ao pedido dos peticiondrios, que requetem a declaracio de
inconstitucionalidade, colocando, disjuntivamente, a ilegalidade da referida Resolugio, a questio
subjacente nesta demanda radica essencialmente na violagZo da lei, em sentido amplo, praticada pelo
Executivo, como a seguir demonstra, no que Interessa 20 caso, o factualismo confessamente exposto
pela Assembleia da Republica no seu pronunciamento, em que depois de se referir que o
empréstimo contraido pela EMATUM, SA, njo fora inscrito na Lei n® 1 /2013, de 7 de Janeiro,
declara expressis verbis que o Governo contrain um erpréstine no valor superior aos avales e garantias previstos na
Lei Orgamental, o gue impunba wm dever especial de o Governo, na parte excedente, tivesse solicitado wma
autorizagio para a prestagio das garantias [alinea p) n° 2 do artigo 179 da Constituigdo]. E, na mesma senda, a
AR reconhece que ar garantias foram Dprestadas de forma ilegitima, cuja consequincia é a sua nulidade,
ressalvando que esta wulidade deve ser declarada pelo drgao competents, fendo em atengdio s consequéncias praticas
resultantes dos contratos firmades internacionalmente ¢ da legitimidade do Governo, gue ao agr, no plana

wnternacional, fi-lo em nome do interesse do Estado.

Como ¢ evidente, indiscutivelmente o Governo actuou 3 matgem da Constituigio, violando
Inequivocamente a respectiva alinea p) do n° 2, do artigo 178 da CRM, onde se reserva a
exclusividade da competéncia da Assembleia da Republica para autorisar (...) a contrair on conceder
empréstinos, a realizar ouiras operagies de crédito, por periodo superior a um exercicio econdmico ¢ a estabelecer o
limite dos avales a conceder ao Estads, isto por um lado e, por outro, infringiu a alinea a) do n° 2 do artigo
129 da Lei n° 14/2011, de 10 de Agosto, pela pritica de actos que configuram obviamente a

usutpacio do poder, conflituando desde logo com o artigo 134, onde se consagra a separacio e




interdependéncia de poderes dos érgios de soberania, subordinando-se 3 Constituicio e as leis, tal

como igualmente se estipula no n°3 do artigo 2, ambos da CRM.

Concomitantemente 4 violagio da Constituicio, surpreende-se a pritica de uma outra ilegalidade de
que faz eco a prépria Assembleia da Republica, quando se refere no documento da sua audicio que o
empristimo contraido pela EMATUM,S.A, ndo Jora inscrito na Lei #° 71/2013, de 7 de Janeiro, contra uma
disposi¢io de natureza Imperativa, o artigo 15 n° 2 e 3, da Lei n® 9/ 2002, de 12 de Fevereiro E-

SISTAFE), que incisivamente disp&e:

“1. Nenbura despesa pode ser assumida, ordenada on realizada sem que, sendo, legal se encontre inscrita devidamente
#o orgamento do Estado aprovado, tenkba cabimento na correspondente verba orgamental o Seja justificada quanto a sua

economicidade, eficiéncia e eficdcia’.
2. As despesas s podem ser assumidas durante o ano econdmrico para o gual tiverem sido orcamentadas”,

Este € o bloco legal que, no caso, se inclui a Constituicio e a lei ordindria que foi completamente
desrespeitado pelo Governo na contratagio da divida de EMATUM,SA, bem como da garantia
soberana confetida, decorrendo daf a sua ilegalidade e com gravosas consequéneias juridicas: trata-se
de actos invilidos, sob forma de nulidade, por forga do disposto na alinea a) do n°® 2 do artigo 129,

da lei ja citada, facto que juridicamente tem reflexo na questionada Resolucio n® 11/2016.

Como corolirio da detectada ilegalidade, a sua apreciacio cabe 2 jutsdigio administrativa, nos
termos da alinea b) do artigo 3, da Lei n® 7/2014, de 28 de Fevereiro, que regula os procedimentos

atinentes 20 Processo Administrativo Contencioso.

Entretanto, como se trata de acto administrativo nulo, o seu conhecimento é permitido a todo
tempo e por qualquer interessado, quando envolva usurpacio de podet, conforme dispde o artigo 35
da Lei n° 7/2014, de 28 de Fevereiro. Todavia, esta competéncia nio se acha furtada junto deste
Orgio, por forca das disposi¢Ses conjugadas dos artigos 294°, 286° e 289°, todos do Cédigo Civil,
imperativo que refor¢a a convicgio de que este Conselho Constitucional tem competéncia para

declara-lo, dirimindo-se, deste modo, a controvérsia entio suscitada pela Assembleia da Repiiblica.
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Decisio

Nesta conformidade, o Conselho Constitucional declara a nulidade dos actos inerentes ao
empréstimo contraido pela EMATUM,SA, e a respectiva garantia soberana conferida pelo Governo,

em 2013, com todas as consequéncias legais.

Registe, notifique e publique-se.

Maputo, 3 de Junho de 2019

Hermenegildo Maria Cepeda Gamito, Ozias Pondja, Manuel Henrique Franque, Domingos

Herminio Cintura, Mateus da Cecilia Feniasse Saize.
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 BUDGET MONITORING FORUM (FMO)

—_

Media Statement on The Recent Arrests of The Former Minister of Finance of
Mazambique, Mr Manuel Chang In Johannesburg and Three Former Credit Suisse
Bankers in London in Connection with The $2.3 Billion lllegal Mozambican Debt

The Budget Monitoring Forum (FMQ) - a coalition of Mozambican
civil society organizations working on public finance transparency
and accountability — has noted reports of arrest, at the request of US
authorities, of former Minister Manuel Chang in Johannesburg on 29
December 2018. We further have recorded the arrests of three former
Credit Suisse bankers in London on the 3 January 2018.

FMO believes that the US initiated process is an opportunity for
Mozambicans to get full disclosure on the illegal debts and recover
all costs incurred by the Mozambican fiscus as a result of illegal and
immoral conduct by international bankers, contractors, public officials,
their relatives and collaborators in Mozambigque. FMO also expects that
this is a beginning of a global process, which will culminate in holding -
all responsible parties accountable for their respective roles in this crisis.
We fully endorse the proposed criminal sanctions, as they will serve as a
deterrent for corrupt activities in Mozambique and beyond.

Recent developments confirm our long standing pesition that the $2,3
Billion debt was illegal as it did violated the Mozambican legislation. We have
ft ~ ~rargued that the entire process around the iflegal debt- including the
r. . onships between international bankers, various contractors and
beneficiaries was intended to conceal criminal activity including money
laundering.

FMO has long concluded that the criminal sovereign debt project,
masterminded in concert with international banks, deliberately sought to
divert much needed resources from the Mozambican people. As such we
will continue to campaign against any debt restructuring proposals that
do not consider the criminal nature of these transactions. Mozambican
people should not bear the burden for collusive and illegal behavior
between the Government of Mozambique, and the international bankers.
Mozambicans have been paying a heavy price as resources are diverted

ot BTN 2009

for illicit purposes depriving our nation of crucial resources needed for
sustainable economic growth and development. The beneficiaries of
proceeds from illegal debt (politicians, contractors, international banks)
should adsorb all costs associated with the Mozambican debt crisis - in
addition to facing criminal sanctions being pursued by the US authorities.
The nature of charges also reinforces our view that the Mozambican
illegal debt crisis is a consequence of criminal activity spanning various
jurisdictions including the UK, Norway, Netherlands, Switzerland and the
UAE.

Recent arrests validate our position as outlined in the statement (18
November 2018) that the UK's Financial Conduct Authority (FCA) should
pursue criminal sanctions against Credit Suisse for the role played by the
UK regulated Bank in Mozambique's iflegal debt crisis. We remain dismayed
by the approach adopted by the UK authorities and lawmakers in holding
Credit Suisse accountable for its actions.

The arrest of three Credit Suisse bankers should embarrass the FCA, as
it shows that the FCA decision failed to fulfill the organization's basic
statutory standards, and suggests that UK regulators did not apply the
necessary due care in handling the Mozambican debt case. We expect the
FCA to reconsider their decision and continue to pursuc action against
UK regulated entities implicated in this scandal. FMO representatives are
willing to make themselves available to assist FCA to augment internal
constraints which might affect their ability to take appropriate action
against Credit Suisse, and other implicated parties in the illegal debt
project.

FMO rejects Credit Suisse's attempts to distance itself from its former
employees. As we have previously stated the failure of Credit Suisse to lay
criminal charges against its former banker - Andrew Pearse, responsible
for the sovereign debt deals who joined the contractors benefitting from




the illegal Ematum loans-suggests that iltegal, immoral and negligent
conduct was not by a rogue banker, but rather part of systemic Credit
Suisse culture. FMO s relieved that our views around Mr Pearse and
o shave found expression in the legal action led by US authorities.

demands that:

+ Mozambican people should not be ex
especially as there is concrete evidenc

While FMO is encouraged by recent action to hold various parties
accountable for illegal debt, we will continue with our global campaign,
as announced in November to encourage other regulators and
governments to take appropriate corrective action against implicated
parties. We call on other jurisdictions and implicated countries to follow

the International Banks, contractors,
proceeds from the ilfegal debt.

C rorRUM
DE MONITORIA
DO ORCAMENTO

Membros do FMO
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* Any claims arising out of illegal debts must be brought against
and any other beneficiary of

Lige du ONGs
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¢Watertid

pected to repay illegal debts,
e of criminality.

the US lead and pursue charges against institutions and individuals who
were party to the grand corruption project, the illegal debt project. FMO
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, JOHANNESBURG)
Case No: 19/22157

In the matter between:
FORUM DE MONITORIA
DO ORCAMENTO Intervening Party
Inre:
MANUEL CHANG Applicant
and

MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES Respondent

DRAFT ORDER

Having heard counsel for the parties and having read the papers filed of
record, the following order is made:

1. The application is enrolled as an urgent application and the forms and
service provided for in the Uniform Rules of Court are dispensed with

in terms of rule 6(12)(a).

2. Forum de Monitoria do Orcamento is granted leave to intervene as the

second respondent in this matter.




3. The application brought by Mr Manuel Chang is postponed and is to
be heard together with the application by Forum de Monitoria do
Orgamento to, inter alia, declare the Minister’s decision dated 21 May
2019 to surrender the applicant to Mozambique as inconsistent with

the Constitution and invalid.

BY THE COURT

REGISTRAR




